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New Instruments ot Public Power 


ANNUAL MESSAGE TO CONGRESS 


By 


PRESIDENT FRANKLIN D. ROOSEVELT 


Delivered before the joint session in the House of Representatives, Washington, D. C., January 4, 1936. 


E are about to enter upon another year of the re- 

sponsibility which the electorate of the United 

States has placed in our hands. Having come thus 

far, it is fitting that we should pause to survey the ground 
which we have covered and the path which lies ahead. 

On the 4th day of March, 1933, on the occasion of tak- 
ing the oath of office as President of the United States, I ad- 
dressed the people of our country. Need I recall either the 
scene or the national circumstances attending the occasion? 
The crisis of that moment was almost exclusively a national 
one, and in recognition of that fact, so obvious to the millions 
in the streets and in the homes of America, I devoted by 
far the greater part of that address to what I called, and the 
nation called, critical days within our own borders. 

You will remember that on that 4th of March, 1933, 
the world picture was an image of substantial peace. Inter- 
national consultation and widespread hope for the bettering 
of relations between the nations gave to all of us a reasonable 
expectation that the barriers to mutual confidence, to in- 
creased trade, and,to the peaceful settlement of disputes could 
be progressively removed. 

In fact, my only reference to the field of world policy 
in that address was in these words: “I would dedicate this 
nation to the policy of the good neighbor—the neighbor who 
resolutely respects himself and, because he does so, respects 
the rights of others—a neighbor who respects his obligations 
and respects the sanctity of his agreements in and with a 
world of neighbors.” 

In the years that have followed, that sentiment has re- 


mained the dedication of this nation. Among the nations of 
the great Western Hemisphere the policy of the good neigh- 
bor has happily prevailed. At no time in the four and a half 
centuries of modern civilization in the Americas has there 
existed—in any year, in any decade, in any generation in 
all that time—a greater spirit of mutual understanding, of 
common helpfulness, and of devotion to the ideals of self- 
government than exists today in the twenty-one American 
republics and their neighbor, the Dominion of Canada. 

This policy of the good neighbor among the Americas 
is no longer a hope—no longer an objective remaining to be 
accomplished—it is a fact, active, present, pertinent and 
effective. In this achievement, every American nation takes 
an understanding part. There is neither war, nor rumor 
of war, nor desire for war. The inhabitants of this vast 
area, 250,000,000 strong, spreading more than 8,000 miles 
from the Arctic to the Antarctic, believe in, and propose to 
follow, the policy of the good neighbor. And they wish 
with all their heart that the rest of the world might do 
likewise. 

The rest of the world—ah! There is the rub. 

Were I today to deliver an inaugural address to the 
people of the United States, I could not limit my comments 
on world affairs to one paragraph. With much regret I 
should be compelled to devote the greater part to world 
affairs. Since the summer of that same year of 1933, the 
temper and the purposes of the rulers of many of the great 
populations in Europe and Asia have not pointed the way 
either to peace or to good-will among men. 
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Not only have peace and good-will among men grown 
more remote in those areas of the earth during this period, 
but a point has been reached where the people of the Amer- 
icas must take cognizance of growing ill-will, of marked 
trends toward aggression, of increasing armament, of short- 
ening tempers—a situation which has in it many of the ele- 
ments that lead to the tragedy of general war. 

On those other continents many nations, principally 
the smaller peoples, if left to themselves, would be content 
with their boundaries and willing to solve within themselves 
and in cooperation with their neighbors their individual 
problems, both economic and social. 

The rulers of those nations, deep in their hearts, follow 
these peaceful and reasonable aspirations of their peoples. 
These rulers must remain ever vigilant against the possibility 
today or tomorrow of invasion, of attack by the rulers of 
other peoples who fail to subscribe to the principles of better- 
ing the human race by peaceful means. 

Within those other nations—those which today must 
bear the primary definite responsibility for jeopardizing world 
peace—what hope lies? To say the least, there are grounds 
for pessimism. It is idle for us or for others to preach that 
the masses of the people who constitute these nations which 
are dominated by the twin spirits of autocracy and aggres- 
sion are out of sympathy with their rulers, that they are 
allowed no opportunity to express themselves, that they would 
change things if they could. 

That, unfortunately, is not so clear. It might be true 
that the masses of the people in those nations would change 
the policies of their governments if they could be allowed 
full freedom, full access to the processes of democratic gov- 
ernment as we understand them. But they do not have that 
access; lacking it, they follow blindly and fervently the lead 
of those who seek autocratic power. 

Nations seeking expansion, seeking the rectification of in- 
justices springing from former wars or seeking outlets for 
trade, for population or even for their own peaceful con- 
tributions to the progress of civilization, fail to demonstrate 
that patience necessary to attain reasonable and legitimate 
objectives by peaceful negotiations or by an appeal to the 
finer instincts of world justice. 

They have therefore impatiently reverted to the old belief 
in the law of the sword or to the fantastic conception that 
they, and they alone, are chosen to fulfill a mission and that 
all the others among the billion and a half of human beings 
in the rest of the world must and shall learn from and be 
subject to them. 

I recognize that these words which I have chosen with 
deliberation will not prove popular in any nation that chooses 
to fit this shoe to its foot. Such sentiments, however, will 
find sympathy and understanding in those nations where the 
people themselves are honestly desirous of peace but must 
constantly align themselves on one side or the other in the 
kaleidoscopic jockeying for position that is characteristic of 
European and Asiatic relations today. 

For the peace-loving nations, and there are many of 
them, find that their very identity depends on their moving 
and moving again on the chess board of international politics. 

I suggested in the Spring of 1933 that eighty-five or 
ninety per cent of all the people in the world were content 
with the territorial limits of their respective nations and 
were willing further to reduce their armed forces if every 








other nation in the world would agree to do likewise. 

That is equally true today, and it is even more true 
today that world peace and world good-will are blocked by 
only ten or fifteen per cent of the world’s population. That 
is why efforts to reduce armies have thus far not only failed, 
but have been met by vastly increased armaments on land 
and in the air. And that is why even efforts to continue the 
existing limits on naval armaments into the years to come 
show such little current success. 

But the policy of the United States has been clear and 
consistent. We have sought with earnestness in every pos- 
sible way to limit world armaments and to attain the peace- 
ful solution of disputes among nations. 

We have sought by every legitimate means to exert our 
moral influence against repression, against intolerance and 
against autocracy and in favor of freedom of expression, 
equality before the law, religious tolerance and popular rule. 

In the field of commerce we have undertaken to encour- 
age a more reasonable interchange of the world’s goods. In 
the field of international finance we have, so far as we are 
concerned, put an end to dollar diplomacy, to money grab- 
bing, to speculation for the benefit of the powerful and rich, 
at the expense of the small and the poor. 

As a consistent part of a clear policy, the United States 
is following a twofold neutrality toward any and all nations 
which engage in wars not of immediate concern to the 
Americas. 

First, we decline to encourage the prosecution of war 
by permitting belligerents to obtain arms, ammunition or 
implements of war from the. United States; second, we seek 
to discourage the use by belligerent nations of any and all 
American products calculated to facilitate the prosecution 
of a war in quantities over and above our normal exports 
of them in time of peace. 

I trust that these objectives thus clearly and unequivo- 
cally stated will be carried forward by cooperation between 
this Congress and the President. 

I realize that I have emphasized to you the gravity of 
the situation which confronts the people of the world. This 
emphasis is justified because of its importance to civilization 
and therefore to the United States. 

Peace is jeopardized by the few and not by the many. 
Peace is threatened by those who seek selfish power. The 
world has witnessed similar eras—as in the days when petty 
kings and feudal barons were changing the map of Europe 
every fortnight, or when great emperors and great kings 
were engaged in a mad scramble for colonial empire. 

We hope that we are not again at the threshold of such 
an era. But, if face it we must, then the United States and 
the rest of the Americas can play but one role: 

Through a well-ordered neutrality io do naught to en- 
courage the contest, through adequate defense to save our- 
selves from embroilment and attack, and through example 
and all legitimate encouragement and assistance to persuade 
other nations to return to the ways of peace and good-will. 

The evidence before us clearly proves that autocracy 
in world affairs endangers peace and that such threats do 
not spring from those nations devoted to the democratic 
ideal. If this be true in world affairs, it should have the 
greatest weight in the determination of domestic policies. 

Within democratic nations the chief concern of the 
people is to prevent the continuation or the rise of autocratic 
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institutions that beget slavery at home and aggression abroad. 
Within our borders, as in the world at large, popular opinion 
is at war with a power-seeking minority. 

This is no new thing. It was fought out in the Con- 
stitutiona!l Convention of 1787. From time to time since 
then: the battle has been continued, under ‘Thomas Jefferson, 
Andrew Jackson, Theodore Roosevelt and Woodrow Wilson. 

More recently we have witnessed the domination of 
government by financial and industrial groups, numerically 
small but politically dominant in the twelve years that suc- 
ceeded the World War. 

The present group of which I speak is indeed numeri- 
cally sinall and, while it exercise a large influence and has 
much to say in the world of business, it does not, I am con- 
fident, speak the true sentiments of the less articulate, but 
more important elements that constitute real American busi- 
ness. 

I go back once more. In March 1933, I appealed to the 
Congress and to the people in a new effort to restore power 
to those to whom it rightfully belonged. The response to 
that appeal resulted in the writing of a new chapter in the 
history of popular government. You, the members of the 
legislative branch, and I, the Executive, contended for and 
established a new relationship between government and 
people. 

What were the terms of the new relationship? They 
were an appeal from the clamor of many private and selfish 
interests, yes, an appeal from the clamor of partisan interest, 
to the ideal of public interest. Government became the repre- 
sentatives and the trustee of the public interest. 

Our aim was to build upon essentially democratic insti- 
tution, seeking all the while the adjustment of burdens, the 
help of the needy, the protection of the weak, the liberation 
of the exploited and the genuine protection of the people’s 
property. 

It goes without saying that to create such an economic 
constitutional order more than a single legislative enactment 
was called for. We had to build, you in the Congress and I, 
as the Executive, upon a broad base. Now, after thirty-four 
months of work, we contemplate a fairly rounded whole. 

We have returned the control of the Federal Govern- 
ment to the city of Washington. 

To be sure, in so doing, we have invited battle. We 
have earned the hatred of entrenched greed. The very na- 
ture of the problem that we faced made it necessary to drive 
some people from power and strictly to regulate others. 

I made that plain when I took the oath of office in 
March, 1933. I spoke of the practices of the unscrupulous 
money changers who stood indicted in the court of public 
opinion. I spoke of the rulers of the exchanges of mankind’s 
goods, who failed through their own stubbornness and their 
own incompetence. I said that they had admitted their fail- 
ure and had abdicated. 

Abdicated? Yes, in 1933, but now with the passing of 
danger they forget their damaging admissions and withdraw 
their abdication. 

They seek the restoration of their selfish power. 


They 


offer to lead us back round the same old corner into the same 
old dreary street. 

Yes, there are still determined groups that are intent 
upon that very thing. Rigorously held up to popular exami- 
They steal the 


nation, their true character reveals itself. 


livery of great national constitutional ideals to serve dis- 
credited special interests. As guardians and trustees for great 
groups of individual stockholders, they wrongfully seek to 
carry the property and the interest entrusted to then into 
the arena of partisan politics. 

‘They seek—this minority in business and industry—to 
control and often do control and use for their own purposes 
legitimate and highly honored business associations; they en- 
gage in vast propaganda to spread fear and discord among the 
people—they would “gang up” against the people’s liberties. 

The principle that they would instill into government if 
they succeed in seizing power is well shown by the principles 
which many of them have instilled into their own affairs: 
Autocracy toward labor, toward stockholders, toward con- 
sumers, toward public sentiment. Autocrats in smaller things, 
they seek autocracy in in bigger things. “By their fruits ye 
shall know them.” 

If these gentlemen believe, as they say they believe, that 
the measures adopted by this Congress and its predecessor, 
and carried out by this administration, have hindered rather 
than promoted recovery, let them be consistent. Let them 
propose to this Congress the complete repeal of these mea- 
sures. The way is open to such a proposal. 

In other words, let action be positive and not negative. 
The way is open in the Congress of the United States for an 
expression of opinion by yeas and nays. 

Shall we say that values are restored and that the Con- 
gress will, therefore, repeal the laws under which we have 
been bringing them back? Shall we say that because national 
income has grown with rising prosperity, we shall repeal 
existing taxes and thereby put off the day of approaching a 
balanced budget and of starting to reduce the national debt? 

Shall we abandon the reasonable support and regulation 
of banking? Shall we restore the dollar to its former gold 
content? 

Shall we say to the farmer—“The prices for your pro- 
ducts are in part restored, now go and hoe your own row”? 
Shall we say to the home owners—“We have reduced your 
rates of interest—we have no further concern with how you 
keep your home or what you pay for your money, that is 
your affair’? 

Shall we say to the several millions of unemployed citi- 
zens who face the very problem of existence—yes, of getting 
enough to eat—‘‘We will withdraw from giving you work, 
we will turn you back to the charity of your communities 
and to those men of selfish power who tell you that perhaps 
they will employ you if, the government leaves them strictly 
alone’’? 

Shall we say to the needy unemployed—“Your problem 
is a local one except that perhaps the Federal Government, as 
an act of mere generosity, will be willing to pay to your city 
or to your county a few grudging dollars to help maintain 
your soup kitchens”? 

Shall we say to the children who have worked all day— 
“Child labor is a local issue and so are your starvation wages; 
something to be solved or left unsolved by the jurisdictions of 
forty-eight States” ? 

Shall we say to the laborer—“Your right to organize 
your relations with your employer have nothing to do with 
the public interest; if your employer will not even meet with 


you to discuss your problems and his, that is none of our 
affair” ? 
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Shall we say to the unemployed and the aged—‘“Social 
security lies not within the province of the Federal Govern- 
ment, you must seek relief elsewhere”? Shall we say to the 
men and women who live in conditions of squalor in country 
and in city—“The health and happiness of you and your 
children are no concern of ours”? 


Shall we expose our population once more by the repeal 
of laws to protect them against the loss of their honest invest- 
ments and against the manipulations of dishonest speculators ? 


Shall we abandon the splendid efforts of the Federal 
Government to raise the health standards of the nation and 
to give youth a decent opportunity through such means as 
the Civilian Conservation Corps? 


Members of the Congress, let these challenges be met. 
If this is what these gentlemen want, let them say so to the 
Congress of the United States. Let them no longer hide their 
dissent in a cowardly cloak of generality. Yes, let them 
define the issues. 


We have been specific in our affirmative action. 
them be specific in their negative attack. 

But the challenge faced by this Congress is more menac- 
ing than merely a return to the past—bad as that would be. 
Our resplendent economic autocracy does not want to return 
to that individualism of which they prate, even though the 
advantages under that system went to the ruthless and the 
strong. 

They realize that in thirty-four months we have built up 
new instruments of public power. In the hands of a peo- 
ple’s government this power is wholesome and proper. But in 
the hands of political puppets of an economic autocracy such 
power would provide shackles for the liberties of the people. 


Give them their way and they will take the course of 
every autocracy of the past—power for themselves, enslave- 
ment for the public. 

Their weapon is the weapon of fear. I have said—“The 
only thing we have to fear is fear itself,” and that is as true 
today as it was in 1933. But such fear as they instill today 
is not natural fear, a normal fear; it is a synthetic, manufac- 
tured, poisonous fear that is being spread subtly, expensively 
and cleverly by the same people who cried in those other days 
—‘Save us, save us, else we perish.” 


I am confident that the Congress of the United States 
well understands the facts and is ready to wage unceasing 
warfare against those who seek a continuation of that fear. 
The carrying out of the laws of the land as enacted by the 
Congress requires protection until final adjudication by the 
highest tribunal of the land. The Congress has the right 
and can find the means to protect its own prerogatives. 

We are justified in our present confidence. Restoration 
of national income, which shows continuing gains for the 
third successive year, supports the normal and logical policies 


Let 





under which agriculture and industry are returning to full 
activity. 

Under these policies we approach a balance of the na- 
tional budget. National income increases: Tax receipts 
based on that income, increase without the levying of new 
taxes. 

That is why I am able to say to this, the second session 
of the Seventy-fourth Congress, that based on existing laws 
it is my belief that no new taxes, over and above the present 
taxes, are either advisable or necessary. 

National income increases: Employment _ increases. 
Therefore, we can look forward to a reduction in the number 
of those citizens who are in need. Therefore, also, we can 
anticipate a reduction in our appropriations for relief. 

In the light of our substantial material progress, in the 
light of the increasing effectiveness of the restoration of popu- 
lar rule, I recommend to the Congress that we advance and 
that we do not retreat. I have confidence that you will not 
fail the people of the nation whose mandate you have already 
so faithfully fulfilled. 

I repeat with the same faith and the same determination, 
my words of March 4, 1933: 

“We face the arduous days that lie before us in the 
warm courage of national unity; with a clear consciousness of 
seeking old and precious moral values; with a clean satisfac- 
tion that comes from the stern performance of duty by old 
and young alike. We aim at the assurance of a rounded and 
permanent national life. We do not distrust the future of 
essential democracy.” 

I cannot better end this message on the state of the 
Union than by repeating the words of a wise philosopher at 
whose feet I sat many, many years ago: 

“What great crises teach all men whom the example and 
the counsel of the brave insure is this lesson: Fear not, view 
all the tasks of life as sacred, have faith in the triumph of the 
ideal, give daily all you have to give, be loyal and rejoice 
whenever you find yourselves part of a great ideal enterprise. 
You, at this moment, have the honor to belong to a generation 
whose lives are touched by fire. You live in a land that now 
enjoys the blessings of peace. But let nothing human be 
wholly alien to you. The human race now passes through 
one of its great crises. New ideas, new issues—a new call 
for men to carry on the work of righteousness, of charity, of 
courage, of patience, and of loyalty. . . . However memory 
brings back this moment to your minds, let it be able to say 
to you: That was a great moment. It was the beginning of 
a new era... . This world in its crisis called for volunteers, 
for men of faith in life, of patience in service, of charity and 
of insight. I responded to the call however I could. I vol- 
unteered to give myself to my Master—the cause of humane 
and brave living. I studied, I loved, I labored, unsparingly 
and hopefully to be worthy of my generation.” 
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The State of the Union 


By L. J. DICKINSON, United States Senator from Iowa 


Delivered at a Banquet and Joint Meeting of the Men’s and Women’s Republican Clubs of Worcester County, 
Massachusetts, Bancroft Hotel, Worcester, Massachusetts, January 6, 1936 


HE Constitution of the United States orders that the 
President “shall, from time to time, give to the Con- 
gress information of the state of the Union and 

recommend to their consideration such measures as he shall 
judge necessary and expedient.” It is my purpose to discuss 
tonight that “state of the Union” which President Roosevelt 
saw fit almost completely to ignore in his address to the 
Congress last Friday night. 

America stands on the threshold of perhaps the most 
fateful national political campaign since the Civil War. 
‘There is no person within the sound of my voice, or indeed 
throughout the length and breadth of the land, who does 
not recognize that the President’s address last Friday night 
has determined the issues for 1936. 

With the proprieties of that address we need not con- 
cern ourselves. Many will regret that the office of Chief 
Magistrate of the Nation, revered for generations as being 
above the arena of partisanship, should have been demeaned 
by such an obvious grasping at political advantage. Many 
will regret that the President of the United States should 
have seized the opportunity offered by this occasion—while 
spurning its obligations—to challenge the Administration’s 
critics, and to propound his personal social and political phi- 
losophy. It may be noted, in passing, that no other president 
has ever thus resorted to partisan incitation of prejudices, 
and to that ranging of class against class, which are so alien 
to American ideals and to American prinicples of political 
fair play. 

These were the President’s prerogatives, and he chose 
to take advantage of them. ‘That same eye to theatrical ef- 
fect caused Mr. Roosevelt to descend by airplane upon the 
Democratic Convention at Chicago in 1932.> It was perhaps 
natural that he should wish to launch his campaign for re- 
election in no less dramatic fashion. 

But such showmanship—with its klieg lights; its bat- 
teries of microphones and newsreel cameras; its packed gal- 
leries, including even a professional claque—cannot make 
even the pretense of statesmanship. Those sober-minded 
citizens who were “listening in” on the farms, in the little 
hamlets, and in the towns and cities of the nation, are little 
interested in Mr. Roosevelt’s grandiose plans for some dis- 
tant, future Utopia. But they are seriously concerned with 
the restoration of some kind of sanity and economic order in 
place of that chaos which now passes for the “more abundant 
life.’ To them the President’s address failed, I am sure, to 
measure up. Nor could they escape the striking parallel, thus 
offered, to the night sittings of those European parliaments 
which are summoned to listen to the admonitions of their 
national dictators. 

What is of the greatest importance to us tonight is the 
substance of Mr. Roosevelt’s remarks. We must dig beneath 
the veneer of demagoguery to uncover the New Deal’s future 
course. For the one great issue, in which the American 








people are supremely interested today, is, if I may put it 
colloquially: ““Where do we go from here?” 

The first half of the President’s address is devoted, not 
to a review of American foreign relations, but to a lecture 
on the state of the world, and to an attack on certain foreign 
governments. There follows a three minutes’ discussion of 
the problem of American neutrality. ‘This has become a 
matter of serious moment as a result of action taken by the 
League of Nations in the imposition of sanctions against 
Italy. In the time at my disposal I cannot adequately discuss 
the many factors that bear upon this problem. I shall limit 
myself to pointing out that the President’s treatment of the 
question was not only ill-tempered in manner, but utterly in- 
consistent in matter. 

It is obviously inconsistent with a “good neighbor’ policy 
to call gratuitous attention to our neighbors’ faults, especially 
to do so in a deliberately offensive manner—in the manner 
characterized by the President himself who said: “I recognize 
that these words, which I have chosen with deliberation, will 
not prove popular in any nation that chooses to fit this shoe 
to its foot.” 

Certainly it has never been part of the considered for- 
eign policy of the American government to pass moral judg- 
ment on other nations. The implications of such a course 
are revolutionary. To vest in the hands of the President, 
or of the President and Congress jointly, the right to deter- 
mine what shall constitute aggression in some distant part 
of the world, where American interests are only remotely 
involved, is in itself to challenge that very doctrine of neu- 
trality which the President proclaims. There are no de- 
grees or varying shades of neutrality. One must remain 
neutral, or take sides. One cannot, as Mr. Roosevelt rec- 
ommends, do both. 

Determination of American policy and of American 
action in the international field can be made only on the 
basis of American rights. Whether or not we elect to defend 
such rights is a question which should be decided in the light 
of all the factors affecting any given situation. But to sur- 
render them in advance, by act of Congress, without con- 
sideration of contingencies which may arise in the future is 
to render American diplomacy, and the protection of Ameri- 
can interests throughout the world, futile thenceforth. 

When the President turned to the domestic scene, we 
find him, not reporting to the Congress, for its guidance, on 
the state of the Union as it exists in 1936, but singing again 
the New Deal theme song of 1932. Forgotten is that 
promise made in one of the early “fireside chats,” that he 
would be the first to advocate abandonment of these great 
economic experiments of government when they proved un- 
successful. Have any of these experiments been abandoned ? 
None! Have any of them been successful? A few. Not 
even NRA, whose obituary was written eight months ago by 
the Supreme Court, has been abandoned. 
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Instead of suggesting a constructive legislative program 
to the Congress, we find him sneeringly suggesting that his 
political opponents do it for him. Gone is the light-hearted 
laughter; the charming, carefree manner of discussing the 
nation’s weightiest problems. He is bitter and querulous as 
he truculently dares his enemies to repeal such New Deal 
legislation as the Supreme Court has not yet declared un- 
constitutional. 

To that defiance, the best answer has been given by one 
of the leading Democratic newspapers of the South—the 
Charleston, South Carolina, News and Courier. Let me 
quote from its ringing editorial: 

He assumed that “values have been restored” (any- 
body can assume), and asked, “Shall we repeal the laws 
under which we have been bringing them back?” We 
answer, yes, repeal them. Let Democrats meet his chal- 
lenge. Let us have again a country of free men, not wards 
of government. If that includes the risk of starving, it is 
worth the risk. 


Had a Republican made such a statement, he would be 
condemned as a “black reactionary.” He would be classed 
as one of those defenders of “intrenched greed” arraigned so 
unsparingly by Mr. Roosevelt. But let it be now recorded 
that this issue is above mere partisan politics. The challenge 
is not to Republicans, but to those believers in constitutional 
government, Democrats and Republicans alike, who see forces 
at work undermining American institutions. 

To reach the real spirit behind Mr. Roosevelt’s message, 
let us concern ourselves but briefly with the fact that the 
President gave but a casual nine words to the paramount 
problem of when the national budget is to be balanced. We 
“approach,” he said, such a balance; but the actual time of 
its arrival remains still as veiled in mystery as it has been 
during the past three years. Nor does his budget message, 
sent to Congress today, throw any additional light upon this 
great uncertainty, which, like a grim cloud, hangs over the 
nation’s future, while the national debt merrily increases at 
a rate of ten million dollars per day. 

The fact that Federal expenditures are twice the national 
income constitutes the greatest single factor in retarding eco- 
nomic recovery. So long as this unbalanced condition of the 
national finances prevails, the spectre of inflation will pre- 
vent any revival in long-term investment. And until such 
funds are put to work, it is idle to talk of a return to genuine 
national prosperity. 

The President similarly avoids the unpleasant subject of 
taxation. Cavalierly he brushes aside those fiscal realities 
produced by a Government debt which now exceeds thirty 
billions of dollars—a debt which has virtually doubled since 
Mr. Roosevelt took office. He declares that ‘no new taxes 
over and above the present taxes are either necessary or ad- 
visable.” He bases this statement on his belief that recovery 
is not “just around the corner,” but is actually here. This, 
I submit, is the same kind of starry-eyed belief in fairies 
which has characterized all New Deal thinking. 

But let me ask these eleven millions of men who still 
cannot find work, and who are caught as hopeless victims in 
the coils of relief red tape, whether they have seen this so- 
called Roosevelt prosperity? I wonder if they would not 
prefer the right to work—which right the President denies 
them by his repeated attacks upon business, preventing a re- 
turn of confidence, and making impossible the mending of 





the torn fabric of our economic life? Or would they rather 
continue indefinitely as “wards of the government’’—bound 
hand and foot to the politicians, who provide them either 
with a dole or some boon-doggling pretense at employment? 

The duty of the government to provide for those in 
actual distress has never been questioned. But for the Ad- 
ministration to point with pride at the performance of what 
is nothing less than a humanitarian obligation, as its peculiar 
accomplishment; this is to stultify all those who have been 
forced, through no fault of their own, to accept such charity. 

We come now to the section of the President’s address 
wherein he reveals the key to his political philosophy. The 
key by which we may understand the Tugwells, the Frank- 
furters, the Ickeses, the Hopkinses, and those other members 
of the “brain trust,” who have put aside their no doubt far 
more lucrative personal affairs, so that they might volunteer 
to assist Mr. Roosevelt in governing us. 

The President believes that his political opponents are 
more than normally anxious to defeat him, because—I quote 
him directly—‘“They realize that in thirty-four months we 
have built up new instruments of public power. In the hands 
of a people’s government, this power is wholesome and 
proper. . . . Give them their way and they will take the 
course of every autocracy of the past—power for themselves, 
enslavement for the public.” 


I should like to ask President Roosevelt what alternative 
to a “people’s government” is possible for this country. Un- 
less, indeed, there is included in his “new instruments of 
public power” some new method by which our government 
shall be established—some method at variance with the tradi- 
tional American one of holding fair and honest elections. 

But there is another aspect of these “new instruments 
of public power” to which I would call your attention. This 
relates to what is the most menacing development in Ameri- 
can political life—the employment of virtually open subsidy 
in winning support from large groups of voters. The in- 
tegrity of our electoral system is thus placed in the most seri- 
ous jeopardy. 

The election next year will not be the usual contest be- 
tween political parties. Two extraordinary changes have oc- 
cured which may influence profoundly our national future. 
First is the large number of voters who are today receiving 
government bounty in one form or another. Next is the fact 
that control of a great party has been seized, and its historic 
principles repudiated, by a group of doctrinaires who seek 
to set up and make ps in America an utterly alien 
social philosophy. By one of those strange paradoxes which 
sometimes happen in history, this group is today in actual 
possession of the government iself. 

Thus we have the spectacle of the government, through 
the mobilization of the scores of alphabetical agencies, seek- 
ing to persuade the people to accept as permanent a benevolent 
autocracy for the conduct of their affairs! In effect we are 
thus paralleling the technique developed in Europe where the 
party in power and the government have become one and 
the same thing!! 

No one has better stated the cause of the benevolent 
autocrat than did Daniel Webster, nearly a century ago, 
when he declared: 

It is hardly too strong to say that the Constitution 
was made to guard the people against the dangers of good 
intentions, real or pretended. . . . There are men in all 
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ages who mean to exercise power usefully; but who mean 
to exercise it. They mean to govern well; but they mean 
to govern; they promise to be kind masters, but they mean 
to be masters. They think they need but little restraint 
upon themselves. ‘Their notion of the public interest is 
apt to be quite closely connected with their own exercise 
of authority. ‘They may not, indeed, always understand 
their own motives. The love of power may sink too deep 
in their own hearts even for their own security and may 
pass with themselves for mere patriotism and benevolence. 


Perhaps I may be forgiven if I refer, in passing, to that 
analogy which Shakespeare has made familiar to us all, where 
Cassius, in speaking to Brutus of Caesar, declares: 

Why, man, he doth bestride the narrow world 
Like a Colossus; and we petty men 

Walk under his huge legs and peep about 
To find ourselves dishonorable graves. 


and ending in the lines: 


Upon what meat doth this our Caesar feed, 
That he is grown so great? 


In the philosophy of government to which the President 
has given us the key, we see—foreshadowed where it is not 
already accomplished—the breakdown of that system of 
checks and balances built by the Founders of the Republic. 
We see a determination to dynamite that perfectly propor- 
tioned political structure which has been America’s great con- 
tribution to the science of government—and which was 
specifically designed to prevent the creation of “instruments 
of public power” which imply so much of peril to the free- 
dom of our people. 

Those who are in the van of this assault upon our liber- 
ties call themselves “liberals,” but their purposes are the 
exact opposite of all that true liberalism has ever stood for. 
They would enforce a bureaucratic straitjacket upon all en- 
cerprise, blithely ignoring the fact that government by license, 
and liberty for the individual, are contradictions in terms. 
And to justify themselves they pick our pockets replacing our 
cash with government IOU’s, deduct their percentage for 
handling, and bestow on us the pitiable remnant, crying: 
“See how generous we are! You must vote to return us to 
power, or this generosity will cease!” 

The President singles out for castigation what he calls 
‘‘a resplendent economic autocracy.” By inference, he would 
have the public believe that the Republican Party is com- 
pletely dominated by these sinister “‘special interests.” No 
one will be deceived by this absurd, bewhiskered bogey man. 
More than fifteen million men and women enrolled under 
the Republican banner cannot be so easily indicted. Last 
Spring there was held in the city of Springfield, Illinois, a 
rmieeting called the “grass-roots” conference. It was attended 
by more than nine thousand persons, who paid their own ex- 
penses to gather from all parts of the West and Middlewest. 
They there repledged themselves to the party which, for 
eighty years, has stood as a pillar of strength to the cause of 


sound government in the United States. They represented 
no special interests. ‘They were then, and they are now, the 
authentic voice of the Republican Party. 

I am no defender of so-called Big Business. I am a 
lawyer from a country town in Iowa. I have no imposing 
list of corporate clients who seek my advice. I am not, nor 
have I ever been, a corporation attorney. But let me say 
this, I believe that American business men, as a class, are 
just as honest, just as upright, just as public-spirited as any 
other class of our citizenry. No more and no less. I believe 
they are entitled to as much consideration from the Federal 
Government as any other class of our citizenry. No more 
and no less. For one thing, however, they deserve unlimited 
credit: They have had the courage to stand up and fight 
for principles they believed to be right. They have shown 
that spirit of independence which once was traditional in 
America, but which, under the system of coercion and in- 
timidation that has prevailed for the past three years, has 
been so conspicuously absent. Its revival is an augury that 
American ideals and institutions will be vigorously defended. 
In this connection, I beg your leave to indulge in just one 
more quotation, which seems to me particularly apt. Wise 
old Ben Franklin one said: “Who gives up liberty for se- 
curity will find in the end that he has neither liberty nor 
security.” 

In closing, I think it peculiarly appropriate to consider 
President Roosevelt’s remarks of last Friday night. He used 
a quotation—one which voices an inspired ideal toward which 
any man might well strive in his relations with his fellow 
men. The President, if we may judge by his public actions, 
has ignored the body of this theme in favor of an unintended 
emphasis and a distorted interpretation of its last clause: 
“I labored . . . to be worthy of my generation.” 

I take second place to no man in my concern over the 
welfare of my fellows. But I assure the President that there 
are those of us—and I think he will find our number not 
inconsiderable—among his contemporaries, who take thought 
beyond our generation, who are moved by loyalties that are 
broader than today, who are swayed by obligations beyond 
the mere grabbing of what we can for ourselves and our fel- 
low men within the present moment. Life, and the duties 
implicit in life, seem to us to have a continuity. 

We are not slaves to tradition. But we respect it, 
knowing that it is built on wisdom hard won by our for- 
bearers through generations of experience. We are grateful 
for the material heritage left us as the result of the labor, 
privation, and farsightedness of the generations that have 
gone before us. We deplore the dissipation of that heritage. 
And we are not willing to leave our children less of material 
advantage or of spiritual integrity than our fathers earned 
for us. 

We are concerned lest the price of our own folly—the 
too abundant life of our generation—shall be the bitter 
penury of our children’s children. 
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to apologize to an audience. I am going to break 
that rule this afternoon by confessing to a two-fold 
embarrassment with which I confront this particular assembly. 

For one thing, my subject is one on which I have pre- 
viously done some speaking and writing. I shall inevitably 
repeat certain points which I have made elsewhere in public 
addresses and in print. In particular I shall draw somewhat 
heavily on a recent article of mine on the subjec. of Exami- 
nations. But in fact this first point of embarrassment is 
trifling ; because I have learned from experience—with respect 
to articles and books, for example—that in any particular 
audience there will be only two or three persons at most who 
have seen one’s published work, and that even those two or 
three can be counted upon to have forgotten its content so 
completely that, however much one repeats one’s self, the 
material comes to them new and fresh. 

But the second point of embarrassment is more serious, 
namely, that the superintendents, principals, and teachers in 
your advanced and progressive school system here in the State 
of New York have undoubtedly got farther in their thinking 
on this subject than most members of our profession have 
got in any other state which I know of. As a matter of 
fact, some—though not quite all—of the practical conclu- 
sions to which I shall lead were admirably embodied in the 
recent report of your high school principals and superinten- 
dents of schools relative to the reorganization of the high 
school curriculum; and I understand that the recommenda- 
tions presented in that report were approved by the Board 
of Regents more than a year ago. To some extent, there- 
fore, I may be committing the futility of carrying coals to 
Newcastle or shipping oysters to Baltimore. 

However, your striking advance in this matter is evi- 
dently recent. The detailed administrative consequences with 
respect to curricula and diplomas seem to have been pre- 
sented for the first time in the “Suggestions Relative to 
Sequences” published by the State Education Department in 
August of this year. Consequently there must be many 
teachers and some administrators in your system by whom 
the new gospel is not yet fully understood or appreciated, 
and a fervent amen from an outsider to your own thinking 
and procedure may still have some value; particularly since 
I shall try to present this old and tough dilemma of demo- 
cratic education—the dilemma of High Standards vs. In- 
dividual Differences—from the historical point of view and 
very impartially, emphasizing the merits of both sides of the 
controversy rather than the errors of either, and attempting 
to show how the values for which the two sides have stood 
can both be conserved. 

Let me, then, present first that ideal of high academic 
standards which seems to have come to the fore in American 


(): of the major rules of public speaking is never 


education in the late Nineties. Certainly when those of us 
who are now in our fifties were learning our trade “Stand- 
ards” was the great word, the new gospel, in our profession. 
To set Standards, and enforce Standards, and raise Stand- 
ards, and raise them evermore, was nearly the whole duty 
of teachers and principals and superintendents and state de- 
partments and college presidents. Let me confess that I 
learned that gospel in my first job, from men who were lead- 
ers in their generation, and that for twenty years I never 
doubted that it contained practically everything needful for 
educational salvation. 

And please note that it was a real and salutary gospel 
in its day. For American education at the end of the last 
century had come to be a variegated hodgepodge of unco- 
ordinated practices—in school and college alike—which had 
never undergone any scrutiny from anybody, and many of 
which were shoddy, futile, and absurd beyond anything we 
now conceive of; and the Age of Standards—as the period 
from 1890 to 1915 may come to be called—brought order 
out of that chaos, eliminated many incompetent teachers and 
inadequate conditions and indefensible practices, and vastly 
improved equipment, curricula, and methods. 

This should not be forgotten, and credit should not be 
withheld or withdrawn from the leaders of those days or 
from the various agencies they established to set and enforce 
the Standards of which they dreamed; among which may 
be mentioned the College Entrance Examination Board, the 
Regents’ Examinations, and the accrediting commissions of 
the several regional associations. These agencies did with 
notable success a job that greatly needed to be done. And 
that job, let me add—the job of setting and maintaining 
standards,—must always be kept going, although we can 
see now, in the light of new knowledge and new points of 
view, that it should be performed in terms somewhat dif- 
ferent from those in which it was originally conceived. 

For, of course, it is easy now to perceive that the gospel 
of standardization in its original form, involving uniform 
standards for all students at any level, was based on a tacit, 
uncriticized, and unwarranted assumption: the assumption, 
namely, that all men and particularly all children were equal 
and alike, or nearly equal and nearly alike, not only in their 
right to Life, Liberty, and the Pursuit of Happiness, as the 
democratic doctrine declares, but also in kind and degree of 
intelligence and capacity. In short we quite overlooked in 
those days the other horn of our present dilemma: the little 
matter of Individual Differences—of which, in fact, little or 
nothing had been heard thirty or forty years ago. 

We who were making the Standards in that former day 
were, of course, educators, automatically selected in the main 
on the basis of considerable scholastic or bookish aptitude. 
Quite naturally (and quite unconsciously) we created our 
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Standards in our own image. We provided for such equip- 
ment and curricula and methods as would have been fine for 
us when we were in school, and prescribed such degrees of 
attainment as we should triumphantly and joyfully have met 
if they had been set for us. And all this was excellent and 
greatly beneficial for that part of the oncoming generation 
which was like us. But we missed the fact that many of the 
children in schools, and even some of the undergraduates in 
colleges, were not at all like us, but were endowed with 
quite other kinds of capacity and often with lesser degrees of 
capacity of any kind; and of course we entirely failed to 
foresee that the proportion of these others—the non-bookish 
types—was destined to increase by great leaps in the years 
which then lay just ahead and have since passed by. 


For in partial extenuation of the early standard makers 
and enforcers it should be remembered that in their day the 
problem of Individual Differences was actually much less 
acute, at the high school and college levels at least, than 
it has now become. You have all seen the figures, but let 
me recall them briefly. In 1900 there were fewer than one 
hundred thousand students in all the colleges of the United 
States; now we have more than a million college students— 
an increase of nine hundred per cent in a third of a century. 
The figures for the public high schools are still more start- 
ling: around five hundred thousand boys and girls in 1900; 
more than five million today. Of these vast increments the 
vreat majority are obviously of those non-bookish types which 
in 1900 did not usually go to college at all or even remain 
in the high school. The proportion of those types seems to 
have been small enough in 1900 so that they could be and 
were overlooked. Now they cannot possibly escape our 
attention. 

For these types—now the majority!—our generalized 
uniform Standards were all wrong, in that they gave exclu- 
sive sanction and exclusive prestige to tasks which were un- 
suited to their kinds of capacity or impossible for their degrees 
of capacity or both. As a consequence our Standards have 
caused, and are still causing, untold damage and untellable 
misery to vast numbers of children in the elementary schools 
and in the high schools and even in colleges. They have 
thwarted and warped and beaten down young lives. 

We used to suppose that in providing and enforcing 
substantially the same kind of instruction for all children we 
were serving the democratic principle already cited: Life, 
Liberty, and the Pursuit of Happiness for all. But in fact 
our uniform and exclusively intellectual standards have de- 
prived a majority of our pupils of the last two of those 
rights. 

In extreme cases children are provoked—by our Stand- 
ards indirectly—to unsocial rebellion. Senator Copeland has 
recently emphasized the hideous fact that the present average 
age of criminals in this country is twenty-three, with the 
largest age group at nineteen and the next largest at eighteen, 
and has gently but plainly brought home a partial respon- 
sibility for this situation to the schools and their uniform 
Standards. 

“The reports of all school systems that have come to 
my notice,” he writes, “reveal an appallingly large number 
of academic ‘failures’ in every grade year after year. Au- 
thentic testimony indicates that many if not most pre-delin- 
quents are found in these ‘failing’ groups. Are these failures 
inevitable or are they due largely to the fact that our cur- 





riculum is still so rigid that many of our pupils are confronted 
with academic tasks which are beyond their abilities [and] 
irrelevant to their interests and needs, and which fore- 
doom them to what our inflexible academic standards call 
‘failure’ ?” ? 

We did not foresee when we made up our beautiful 
Standards and proceeded to enforce them so firmly that we 
were about to contribute to a wave of juvenile crime! But 
even worse, because much more widespread, is the less lurid 
effect on the vast masses of children who are not driven to 
crime but only to a partial frustration, discouragement, fu- 
tility, boredom, and various kinds of “escape’—into day- 
dreams or into frivolous and unsatisfying distractions out- 
side of school hours. 

Of course this problem, this dilemma, in its present 
acute form came upon us somewhat gradually as enrollments 
increased, and if at present we see our way only dimly and 
partially to a solution, we had at first no light at all upon 
it. But there was one only too obvious means of relief. As 
the number multiplied of those for whom our high bookish 
Standards were impossible and disastrous, as the toll of 
academic failures mounted, we could gently, almost uncon- 
sciously, relax the Standards. We could stave off, or seem 
to stave off, the intellectual depression by cheapening our 
currency. And I think that all of us, school men and college 
men alike, may as well admit that we resorted in some de- 
gree to that cheap-money remedy, that we did lower our 
original high standards of intellectual attainment—lowered 
them both quantitatively and qualitatively. We once read 
six books of Virgil and sometimes seven or eight; presently 
we were glad to get through five. And we began to omit 
certain topics in algebra and certain theorems and problems 
in geometry as unnecessary and unduly difficult. And our 
“passing” Standards slipped insensibly downward; because we 
had to “pass’—didn’t we ?—some respectable and defensible 
proportion of the students enrolled in our classes. 

I am pretty sure that it is not entirely a fond delusion 
of sensility that the intellectual requirements, in the strictly 
academic subjects, of the high school from which I was 
graduated thirty-six years ago were appreciably higher than 
the corresponding requirements of most high schools today. 
(Granted that in all other respects that old school of mine 
was immeasurably inferior to our present high schools.) 
And while the college I represent is, I understand, some- 
what notorious for its “stiffness,” we have there now only 
a few undergraduates who would or could confront the pro- 
gram which my college presented to me when I entered it in 
1899; that program consisting of Latin, Greek, Anglo-Saxon 
and mathematics. No college in the land could get away 
with that program nowadays. I am far from maintaining 
that it was a judicious offering for any freshman; but it was 
“tough.” And I still believe that intellectual ‘‘toughness,” 
an exacting demand for somewhat prolonged and intensive 
intellectual labor, is a fine thing in itself—for those for 
whom it is fine; that is, for those to whom it presents a 
bracing challenge rather than an impossible obstacle. I am 
practically certain that neither in the high school nor in 
college do we now, as a rule, challenge and stimulate our 
better bookish minds as effectively as we used to challenge 


1“Education and the Prevention of Crime,’’ address delivered at the 
meeting of the Department of Superintendence, National Education Associa- 
tion, Cleveland, Ohio, February 28, 1934; published in The Educational 
Record, April, 1934. 
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and stimulate them a generation ago. And that is because 
our first answer, or rather our first concession, to the dilemma 
of High Standards vs. Individual Differences was to relax 
Standards. 

Of course through these years there were individual 
teachers and administrators and individual schools and col- 
leges which fought the relaxing process bitterly and yielded 
only inch by inch. Stern and tough-minded idealists, with- 
in the limits of their vision, they held that high academic 
Standards should be maintained at all costs, and that those 
who could not meet the Standards must simply fall by the 
way, however numerous they might be. And within their 
limitations those idealists were right. Whatever the solution 
of our dilemma may be, to lower Standards is not the answer. 
That process impairs—has impaired—the value of our schools 
for our better bookish minds, who are certainly one of our 
chief responsibilities; while it entirely fails to meet the needs 
of the rest of our clientele—except perhaps their need for 
passing grades and credits and diplomas. 

Yet we must admit the grave limitations in the vision 
of those academic idealists. For the schools of the people 
and even the colleges, or at any rate the publicly supported 
colleges, bear responsibility not only for the better (bookish) 
minds but also for all the other minds that come to them. 
The answer that high Academic Standards must be main- 
tained may be right as far as it goes, but it is clearlv far 
from going far enough. And so we are back very nearly 
where we started. 

Fortunately, during this same period the psychologists 
were mobilizing to our aid through the development of the 
doctrine of Individual Differences and of ways of measuring 
those differences. The concrete meaning of the doctrine 
itself has been brought home to most of us, I fancy, chiefly 
through the new kinds of tests which have come into use 
in schools and colleges since 1918: psychological tests, scholas- 
tic and other special aptitude tests, interest tests, personality 
scales and ratings, and objective achievement tests. Most of 
us have made use of these tests with some hesitation and 
fumbling and more from curiosity than from conviction; but 
their results have made it unescapably clear at last that there 
actually are different degrees of capacity, and, moreover, 
different kinds of capacity, we may almost say different kinds 
of intelligence, and that the failure of many students to meet 
our Academic Standards can no longer be attributed to lazi- 
ness, obstinacy, or original sin, but is due to a plain lack of 
the aptitudes necessary to master the tasks we have set. 

Which can only mean that these tasks have been wrongly 
set for these students. What then? Let us hark back to 
our Standards. As has already been emphasized, those old 
Standards—meaning bookish Standards and high bookish 
Standards—are fine for those for whom they are fine: for 
boys and girls and young men and women possessing a 
superior degree of scholastic or bookish ability. Our grievous 
error in this matter of Standards was merely that we con- 
ceived of a single Standard uniformly applicable to the whole 
school population. 

Plainly, then, what we need is more Standards: many 
highly differentiated and carefully graded Standards, adapted 
to as many kinds of capacity, and also to as many levels of 
capacity, as we can identify and reasonably segregate. Each 
of the new differentiated Standards would naturally—like our 
old Standards—carry its appropriate prescription or indica- 


tion of subject matter or kind and method cf instruction and 
its own norms of excellence, which should be set high within 
each type and level. All should be given equal sanction, 
and to each should be accorded its appropriate prestige. And 
for the stimulation of effort and the demonstration of suc- 
cess within each of the new differentiated Standards we shall 
undoubtedly need to use appropriately differentiated examina- 
tions, both old-type, like those of the College Board and the 
Regents, and new-type, like those of the Educational Records 
Bureau and the Cooperative Test Service. 

Thus, and thus only, shall we succeed in bringing to 
all children those benefits—first-rate facilities and feasible 
goals and successful and happy attainment—which our old 
Uniform Standards blunderingly sought to bring to all but 
have actually brought only to one limited group, namely, 
those who are in some degree bookishly superior. 

It is evident on very brief reflection that this conclusion 
carried two major corollaries for educational practice: 

First, a very great diversification of programs and meth- 
ods and goals, adapted to all classifiable kinds and degrees 
of Individual Differences. The theoretical ideal perhaps, is 
an individual program built for each individual boy and girl. 
That ideal we shall never fully attain for practical reasons 
of administration and expense. But there is no reason why 
it should not be nearly approached through an adequate in- 
crease in the variety of courses and methods of instruction 
in our existing schools, and in new kinds of schools which 
should be created, plus a free and flexible utilization of this 
variety of courses and methods in the interest of each in- 
dividual. The increased expense could be met from a frac- 
tion of the current expenditures of society upon that con- 
siderable proportion of crime and destitution which is directly 
traceable to the malfeasances of our old rigid educational 
system. 

Second, a full development in all schools of guidance 
activities, to assist students in choosing wisely among many 
programs of different kinds and at different levels. These 
guidance activities will have to include: (1) a well-con- 
sidered testing program, beginning back in the elementary 
school and carried steadily through the junior and senior 
high school (and into college), and making use of all the 
new kinds of tests; (2) the installation and careful main-_ 
tenance of cumulative records, by which alone the test re- 
sults, teachers’ grades, and all other available data about 
each individual student can be brought together for signifi- 
cant interpretation and use; and (3) the provision of ade- 
quate counseling service, either through partially specialized 
personnel officers (such as deans of boys and deans of girls), 
or through “home room” or study room teachers, or other 
teachers chosen on account of special aptitude; with reason- 
able reduction of the teaching schedules of all such counselors 
to allow for this special service. 

It may be remarked in passing that any worth-while 
guidance program takes money: a small amount only for 
the cost of tests and scoring; a small amount also for extra 
clerical labor to maintain the cumulative records; but in 
large schools a substantial amount to provide the necessary 
reduction of teaching schedules for counselors. But of course 
provision for adequate counseling—for making use of the 
test results and all the other material on the cumulative 
records in individual guidance—is the nub of the whole 
matter. Without effective provision for counseling the rest 
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of the program becomes largely abortive. On the other 
hand counselors attempting to function without test results 
and cumulative records at hand must work in the dark and 
may often do more harm than good. 

This, then, seems to be solution of our dilemma: Stand- 
ards are good, provided we set up different Standards for 
different kinds and levels of capacity, and guide each in- 
dividual wisely in his choices of the particular Standard and 
program which will challenge and tax, but not overtax, his 
particular kind and degree of aptitude. 

And only by this method can we maintain high Stand- 
ards; high, that is, for each type and level. With only the 
bookishly gifted aiming at our old bookish Standards, we can 
put these Standards back where they used to be and higher. 
And for the less or differently gifted groups the Standards 
can be high in proportion to the type and degree of aptitude 
in question. 

To one who is greatly interested in this whole problem 
it is most gratifying to note how far the recent report of 
the New York high school principals and superintendents 
follows the line of thought here presented and accepts the 
conclusion here proposed. The Regents’ new “Regulations 


. Relative to the Secondary School Curriculum and State High 


School Diplomas,” effective in September, 1934, and the 
“Suggestions Relative to Sequences,” published in August of 
this vear, take a long step towards setting up, throughout 
this state, just such a program as my argument desiderates. 
The recognition of no less than nine different diplomas, 
representing nine different programs, the freedom of choice 
among elective sequences, the generous provision of entirely 


> free electives, the thoroughly progressive attitude with re- 


spect to required mathematics and foreign language, the wise 


provision of exploratory courses in the junior high school, 
and the emphasis upon guidance throughout the whole six 
years, are all moves in this direction. Please permit me to 
congratulate you all on this notable advance in your com- 
monwealth. 

But perhaps you will also let me suggest, in closing, 
that in my opinion you have set out upon a road which must 
and will carry you still further. For example, your new 
“Regulations” recognize diplomas and programs for a con- 
siderable variety of kinds of capacity; but, if I understand 
your requirements aright, they make little provision for dif- 
ferent levels of capacity within the several kinds. Perhaps 
the differences between the so-called “State High School 
Diploma” and the so-called “College Entrance Diploma” 
provide for such differences of level within the field of 
academic or bookish aptitude; but you may find you need 
to go still further in this direction. Again, I hope you may 
some day recognize a diploma some considerable part of the 
requirements for which may be met by participation in extra- 
curricula activities; which I believe to be much the most 
educative aspect of our schools for one highly valuable type 
of aptitude. And finally, I suspect there must be many 
schools in this state which do not yet realize how vital the 
guidance program is to the successful working of this new 
freedom, and which have much to do before they will have 
a full-fledged guidance program in operation, with its three 
essential components of ample testing, cumulative records, 
and adequate provision for counseling. 

However, the great thing is to have taken the right 
turn and set out upon the right road, and this you have 
certainly done, and are moving forward with most admirable 
vigor. 


~ Problems of Congress 


By JOSEPH W. BYRNS, Speaker United States House of Representatives. 


Arranged by The Washington Star. 


Broadcast Over a Nation-Wide Network of The National Broadcasting Company, 


Monday, December 30, 1935. 


convene January 3. A number of important measures 
are now awaiting consideration and future develop- 
ment may make it essential to consider others before the ses- 
sion adjourns. ‘Those who are familiar with the course of 
legislation do not feel that any of these measures will justify 
long-drawn-out discussion. Certainly there will be no excuse 
for such delay in their consideration as will unduly prolong 
the session. I wish to emphasize now that any such delay 
will be influenced by political reasons and will not serve the 
best interests of the country. The administration has al- 
ready expressed its hope for an early adjournment, and I feel 
sure that this will coincide with the wishes of Congress. 
Had not the Constitution been changed with respect to 
the convening of the Congress, all legislation which it might 
be necessary to consider at this session would have had to be 
passed on during a three-month period. I can see no reason, 
therefore, why: all essential legislation cannot be fully, fairly 


T HE second session of the Seventy-fourth Congress will 


and deliberately considered within that time limit. Certainly 
it seems to me that Congress should be able to adjourn dur- 
ing the month of April or the first part of May at the latest. 
I have no reason to anticipate that members will permit polit- 
ical considerations to prevent an early adjournment. ‘There 
is no doubt but that this will meet with the hearty approval 
of business throughout the country and of the people 
generally. 

First and foremost in the legislation which must be con- 
sidered are the regular annual supply bills. There are nine 
of these appropriation or supply bills, plus the customary de- 
ficiency bills and including the deficiency bill which failed of 
passage at the last session because of the filibuster in the 
Senate. Until the President forwards his budget message, 
which will be done as soon as Congress assembles, it will not 
be possible to indicate the amount of the budget recommenda- 
tions. Under the direction of the able and efficient Chairman 
Buchanan, members of the important Appropriations Com- 
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mittee have been in Washington during the month of De- 
cember conducting hearings, and my understanding is that 
several of these bills will be ready for consideration when 
Congress convenes. 

Despite the fact that there is some criticism of the 
growth of expenditures in recent yeas, I have no hesitation 
in prophesying that at the close of the coming session it will 
be found that there has been a reduction in appropriations 
for the next fiscal year, considerably below those which were 
made for the present fiscal year, and which, in my opinion, 
represents the peak of the administration’s financial efforts 
to restore normal prosperity to the Nation. The fact of the 
business is that those who criticize expenditures strangely fail 
to make a distinction between expenditures for the current 
or ordinary operations of the Government, such as were 
made before the period of the depression and unemployment, 
and those made necessary by the depression to take care of 
the needy unemployed and their families, restore agriculture, 
increase the purchasing power of the people and bring busi- 
ness and industry back to normalcy. It should be further 
said in defense of the Congress which voted these sums (and 
they were supported by both political parties) that critics 
seldom call attention to the fact that a great part of these 
appropriations are self-liquidating. They consist of large 
loans made by the Reconstruction Finance Corporation to fal- 
tering banks. Many of them needed help to prevent threat- 
ened utter collapse of the entire banking system, and they got 
it. The result is that banks are now on a sound and stable 
basis with a restoration of the old-time confidence of the 
people in their soundness. 


Then there were loans made by the Reconstruction Fi- 
nance Corporation to railroads threatened with bankruptcy, 
insurance companies and other industries scattered over the 
country. There were increases in loans made to farmers by 
the Federal Land Bank to enable them to save their farms, 
and to home owners for the same purpose. Advances have 
been made for rural resettlement, slum clearance and to other 
agencies which provide work for the unemployed, and have 
brought about desirable improvements in various parts of 
the country. With returning prosperity—which is now at 
hand—practically all of these sums will be repaid with in- 
terest within the period fixed and will eventually be applied 
to the retirement of the bonds issued to provide the necessary 
funds. 

The other expenditures, and they have been considerable, 
represent money which had to be advanced to feed the starv- 
ing and clothe the naked during the days when it was im- 
possible for millions of deserving citizens to secure work in 
order to provide for themselves and families. These are 
certainly not to be classed as expenditures for current, ordi- 
nary and necessary operations of the Government. I venture 
to say that an investigation will show that the appropriations 
for current and ordinary operations of the Government as 
they were known before the period of the depression, have 
been considerably decreased rather than increased. 


Heietofore, those who are unfortunate and who have 
needed help, have been taken care of by local agencies and 
institutions supported by the local communities and by pri- 
vate charities. But the demands increased to such an extent 
during the depression and were of such nation-wide scope, 
due to unemployment, that the Federal Government was 


confronted with this plain Christian duty which it had to 
assume. Enormous sums of money have been and are still 
being required to meet this obligation. With the return to 
normal conditions the States and local communities should 
resume this obligation, which distinctly belongs to them, and 
care for those in their midst who actually deserve and need 
help. This cannot be regarded as a Federal function except 
in case of a national emergency. 

I have referred to all of this in some detail simply to 
show that we may expect a continually reducing budget and 
that business can have no reason to fear increased expendi- 
tures in the future. Certainly if there is proper co-operation 
on the part of capital and industry. The first legislative bill 
of major importance to come before the Congress will be 
the bill providing for the payment of the adjusted compensa- 
tion certificates, commonly known as the bonus bill. I think 
some measure of this kind will be passed by the Senate and 
the House during the month of January. There is an over- 
whelming sentiment in its favor in both Houses. It will 
be remembered that the so-called Patman bill finally passed 
the House and Senate by large majorities at the last session. 
It was vetoed by the President. The House voted to over- 
ride the vote by a large majority but the veto was sustained 
in the Senate by nine votes. Many leaders in both parties 
have declared that a bonus payment bill will be enacted into 
law at the coming session. There is no doubt about this if 
the contending forces in favor of the different bills get to- 
gether and agree upon a measure. No one, of course, is 
qualified or authorized to speak on the subject of veto. That 
is a matter for the President alone, and I do not presume 
that he would permit himself to reach any conclusion as to 
the action he may take in the event such a bill is again 
passed by the Congress, until it has been actually passed and 
the President has an opportunity to examine its provisions. 
No one can say what the result will be. Speculation, there- 
fore, appears to me to be not only of no value but improper, 
under the circumstances. It is very certain that the payment 
of the bonus bill will be an issue and a more or less disturb- 
ing factor in legislation until it is paid. As one who has 
unhesitatingly followed the President on the subject I hope it 
may be possible to agree upon some bill which will at least 
in a measure reconcile the different lines of thought. 

Another measure which will undoubtedly come forward 
early in the session will be a bill to extend the present neu- 
trality law, which expires the latter part of February. This 
law was passed to preserve our peace with the world and 
to prevent our Nation becoming involved in conflicts which 
may arise among other nations, and in which we have neither 
voice nor personal concern. ‘The chief issue which it ap- 
pears will be involved and which will doubtless provoke dis- 
cussion, is whether the President will be vested with discre- 
tionary powers, or whether the terms of the law shall be 
made mandatory in the placement of embargoes on the ship- 
ment of materials which may be regarded as an aid to warring 
nations. It is not my intention in these remarks to discuss 
controversial matters of legislation, but I trust I may be 
permitted to say that, speaking of course for myself alone, | 
believe it will be a grave mistake to pass a mandatory 
law on the subject specially as to commodities. I believe the 
discretion should be left to the President to determine what 
shall be the subject of embargo and when and where they 
should be applied. To do otherwise, it seems to me, would 
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be a grave mistake, and I say this as one who favors keeping 
the country at peace and one who would do anything short 
of surrendering our national honor or the loss of our own 
self-respect as a Nation, to insure peace. There are several 
reasons which cause me to feel this way. It will be impos- 
sible for me to present them here. Let me say, however, 
that I can foresee the possibility of serious injustice being 
done our own trade in many products and materials which 
are of vital concern to our people, without in any way help- 
ing to restore peace among warring nations. The embargo 
might have to be applied when Congress was not in session 
or immediately if Congress is in session. I think it important 
that discretion should be vested in some one to act in the 
light of what other nations are doing, and what is the best 
interest of our Nation, and not to bring about a situation 
whereby under mandatory provisions our trade may be put at 
a disadvantage and we would fail to receive trade benefits 
all other nations are enjoying. The only real objection made 
to the vesting of this discretionary power in the Chief Exec- 
utive, other than the old one of “too much power in one 
man,” is that it would afford an opportunity to a President 
to involve us in foreign conflicts and possibly war. This is 
ridiculous in the extreme. Why should any one be so much 
alarmed over merely giving to the President discretionary 
power over embargoes to belligerent nations, when under 
our Constitution, he has by far greater powers as Com- 
mander-in-Chief of the Army and Navy and could involve 
us in war any time if he so desired. 

There will undoubtedly be some discussion and possibly 
action will be taken toward strengthening our national de- 
The disturbed conditions in various parts of the 
world make it very certain that this subject will be brought 
to the front in some very definite way, perhaps in the War 
and Navy appropriation bills. One powerful nation has its 
armies now-on the soil of another less powerful, and frankly 
avows its intention of taking over control of all or a portion 
of the smaller nation’s territory for its own purposes. An- 
other powerful nation in the Far East, by force of arms and 
intrigue, is gradually dismembering the extensive empire of 
one of the most peacefully inclined of all the people of the 
world, and there are disturbing rumors of other complica- 
tions which threaten the peace of the entire world. 

The horrors of the World War seem to have been al- 
ready forgotten by some of the nations of the world. What 
should be the disposition of our country in view of the tur- 
moil and war-like demonstrations to the East and the West 
of us? Happily it has determined to steer clear of these 
foreign quarrels and entanglements. I do not subscribe to 
the sentiments recently expressed to the effect that war is 
probable between our country and one of these nations. Even 
if, as was alleged, that nation were so disposed, it has troubles 
nearer its own border which must first be looked after. I 
do not believe that there is any immediate danger of our 
country becoming involved in any of these or other foreign 
complications. Our people are opposed to war and will not 
look with tolerance upon any one who seeks to involve our 
nation in the conflicts of other countries. ‘There is a very 
strong feeling, however, that this country should be prepared 
for any unexpected eventuality and that it should be second 
to none in its defenses; that the surest way to guarantee our 
peace is to be ready for any contingency. I am frank to say 
that I am in sympathy with this view. We have an extended 


fense. 


cost line both on the East and the West, and are open to 
attack either from the sea or the air on all sides. I am per- 
fectly well aware that there are a good many loyal citizens 
who do not agree with this view, and who feel that we should 
really decrease rather than increase our armaments for de- 
fense, but I have always beiieved that reasonable prepared- 
ness, so long as other nations are increasing their armaments, 
is the best and surest guarantee of peace. Certainly so long 
as the present unrest and war-like conditions prevail, it seems 
to me that we should keep our land, air and naval forces 
up to the proper standard and be unsurpassed in our ability 
to protect ourselves in the event of attack. We all hope, of 
course, that the time to advocate such action is when other 
nations for one reason or another are increasing their fighting 
strength. 

One question which is agitating the public mind at the 
present time is the Townsend old age pension plan. Un- 
doubtedly, this movement has gained strength in certain por- 
tions of our country and efforts will be made in the coming 
session to bring it to the front. The proposal to pay $200 
per month to a person when he reaches the age of 60 years 
is an attractive one and enlists many supporters who do not 
stop to consider the difficulty and the impossibility of financ- 
ing. Its supporters have proposed a 2 per cent tax upon all 
transactions which would greatly increase the cost of living 
for the masses of people, and at the same time would, so the 
experts tell us, fall far short of raising revenue necessary to 
take care of the tremendous obligation which would be im- 
posed by the passage of the Townsend plan. It is said that 
the passage of such a law would cost twenty-four billion dol- 
lars annually, or about one-third of our total national income 
which is to be paid to only seven per cent of our population. 
It hasn’t any chance of passage. The Congress, at the last 
session, passed an old age pension bill. It is to be admin- 
istered in cooperation with the States, which should properly 
share in the responsibility of caring for those who in their 
old age find it impossible to get along without help. 

There will be legislation on other subjects to which 1 
have not alluded. Other measures may be made necessary by 
future developments. Several of the so-called “New Deal” 
measures are now being tested in the Supreme Court. Among 
these are the AAA, which has rendered such signal and out- 
standing service to the agricultural interests. It is to be 
hoped and is expected that this act will be sustained. If not, 
Congress will undoubtedly feel the necessity of passing an 
amended act, because of great good accomplished for agri- 
culture in restoring fair prices to the farmer. It has been one 
of the most helpful of all the so-called “New Deal” legisla- 
tion. Conditions prevailing at the present time are quite 
different from those prevailing a year ago when Congress met 
for its first session. At that time there was a hope that 
amounted to a certainty upon the part of a great many that 
recovery was at hand. Everything pointed to the return of 
prosperity, but it was not actually in sight. Today there can 
be no mistake. To show that the “New Deal’ has not been 


the failure as pictured by some, let us read from an editorial 
which recently appeared in an important newspaper as to 
business this year: “General Motors cuts a holiday bonus of 
$5,000,000 for 200,000 employes, and many other corpora- 
tions do likewise, in ratio to their increased earnings.” 
“Farmers’ cash income has increased 86 per cent and rural 
retail sales have advanced 95 per cent since the Spring of 
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1933.” “United States exports in November were 22 per 
cent larger than in October and 38 per cent larger than in 
November of last year.” ‘In New England, business volume 
was from 10 to 15 per cent above last Fall.” “Wecember re- 
tail sales are running nearly a half billion dollars above sales 
of December, 1934, and nearly a billion above sales of De- 
cember, 1933.” “November building construction was 89 
per cent better than the same month last year and residential 
construction was up 129 per cent.” “The number of jobs 
filled by workers rose in the year from 38,700,000 to 40,- 
000,000. Wages and salaries rose correspondingly. Stock 
dividends increased about $250,000,000 and the value of 







stocks held by investors rose eleven billions.” ‘‘People with 
savings deposits possess about a billion dollars more than last 
year.” 

It might have been added that there was hardly a class 
of business which did not show a greater output than during 
any year since 1929, and that reports from all over the coun- 
try show that the sales during the present Christmas have 
been greater than at any time during the past seven years. 
Yes! recovery is here. It has come so quickly since it first 
started that many who are now enjoying its benefits seem to 
have entirely forgotten the manner in which it was ac- 
complished. 


The American Constitutional Method 


By HOMER CUMMINGS, The Attorney General of the United States 
Before The Association of the Bar of the City of New York, December 18, 19335. 


Constitution of the United States has probably been the 

subject of more controversy than any other great docu- 
ment of human history. 

The framers of the Virginia-Kentucky Resolutions of 
1798 took one view of its meaning, while the Federalists took 
another. ‘The friends of the Bank of the United States 
thought that the Constitution conferred powers on the Fed- 
eral Government which the opponents of the Bank, with 
equal earnestness, denied. The South Carolina Nullifiers of 
1833 believed that a protective tariff was unconstitutional, 
while Judge Story and Daniel Webster were firm in the 
opposite belief. After the close of the Civil War, the so- 
called Radicals thought that the new amendments conferred 
on the Congress power to protect civil rights within the 
several states, while their opponent gave to the amendments 
a narrower construction, which was afterwards confirmed by 
the Supreme Court. 

And yet, in the face of this series of examples, which 
might be multiplied almost indefinitely, there is nothing more 
characteristic of constitutional controversy than the recur- 
rent assumption on the part of the disputants that their own 
construction alone, has a sole and exclusive title to correct- 
ness, and that whoever disputes that construction, or argues 
against it, is guilty of no lighter offense than that of laying 
impious hands on the Ark of the Covenant. This attitude is, 
perhaps, a natural consequence of man’s insatiable desire for 
certainty, which he seeks to satisfy by convincing himself that 
he already has certainty in his grasp. This tends to increase 
the heat, as well as the scope of the debate. Men are apt to 
become irritated when they find their own certainties chal- 
lenged, and to that extent shaken, by the existence of other 
and inconsistent certainties on the part of other men. But, 
as Mr. Justice Holmes admonishes us, “Certainty, generally, 
is an illusion and repose is not the destiny of man’’; and it 
was George Meredith who, referring to this human frailty, 
exclaimed : 

Ah, what a dusty answer gets the soul 
When hot for certainties in this our life. 


[* the 147 years which have elapsed since its adoption the 


The Constitution is a fundamental document, speaking 
for the most part, in general principles and couching its pre- 
cepts in language designed to make possible the attainment 
of the great ends of government. 

Mr. Justice Story, in delivering the opinion of the Court 
in Martin v. Hunter, 1 Wheaton, page 326, said: 


The Constitution unavoidably deals in general lan- 
guage. It did not suit the purposes of the people, in fram- 
ing this great charter of our liberties, to provide for 
minute specifications of its powers, or to declare the means 
by which those powers should be carried into execution. It 
was foreseen, that this would be perilous and difficult, if 
not an impracticable, task. The instrument was not in- 
tended to provide merely for the exigencies of a few years, 
but was to endure through a long lapse of ages, the events 
of which were locked up in the inscrutable purposes of 
Providence. It could not be foreseen, what new changes 
and modifications of power might be indispensable to effec- 
tuate the general objects of the charter; and restrictions 
and specifications, which, at the present, might seen salu- 
tary, might, in the end, prove the overthrow of the system 
itself. Hence, its powers are expressed in general terms, 
leaving to the legislature, from time to time, to adopt its 
own means to effectuate legitimate objects, and to mould 

‘ and model, the exercise of its powers, as its own wisdom, 
and the public interests should require. 

A similar thought was expressed by Chief Justice Mar- 
shall in McCulloch v. Maryland, 4 Wheat., at page 407. 

The process of constitutional construction relies for its 
validity on the relative weight to be given to this or that 
factor in a chain of inference. One mind will be impressed 
by the need of centralized power, another by the value of 
local self-government; one by immediate governmental nec¢s- 
sities, another by the danger of governmental abuses; one by 
the rights of property, another by the claims of human sym- 
pathy; one by the sanctity of contracts, another by the re- 
quirements of essential justice. The interplay of these con- 
flicting concepts, and the predominance of one or another 
at different periods of national development, are illustrated 
throughout the long history of judicial decisions and should 
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serve to convince us that within the great house of the Con- 
stitution there are many mansions, and that the questions 
which are left open within its four corners are frequently 
susceptible of more than one solution based upon reason. 

The Supreme Court does not operate in a legalistic 
vacuum of abstract propositions. On the contrary it is part 
and parcel of an organic process of government which com- 
prises the constitution-making process, the legislative process 
and all the other processes through which, in a government 
resting on popular sovereignty, public opinion is enabled to 
register itself in governmental acts. Moreover, the cases 
which come before the Supreme Court are, for the most part, 
presented by the exigencies of litigation, not cases selected 
to round out the symmetry of a theory. Such cases are 
created by the accidents, or the pressures, or the changing 
ideals of national life. In this welter of facts and circum- 
stances there is a place for logic and the Court has applied 
it; but there is a place, too, for that “inarticulate premise” 
to which Mr. Justice Holmes referred when he deprecated 
“a system of delusive exactness.” 

Shifting national needs and maturing national ideals 
have, at times, resulted in reversals of previous decisions. 
At the outset the Supreme Court held that the admiralty 
powers of the Constitution extended only to navigable waters 
within the ebb and flow of the tide. This ruling excluded, 
of course, the Great Lakes; and it was reversed in 1852 in 
the leading case of The Propeller Genessee Chief (12 How. 
443). Referring to the earlier decisions, Chief Justice Taney 
said: 

The conviction that this definition of admiralty powers 
was narrower than the Constitution contemplated, has been 
growing stronger every day with the growing commerce on 
the lakes and navigable rivers of the western States. — 


It was, perhaps, natural for the courts of the United States, 
in an early period, to adopt the limited definition, for until 
the invention of the steamboat there could be nothing like 
extended navigation upon waters with an unchanging current 
resisting the upward passage, but the Chief Justice went on 
to point out that at the time of such decisions 

the commerce on the rivers of the West and on the lakes 

was in its infancy and of little importance and but little 

regarded compared with the present day. 


Another instance in which the Court, during the same 
period of its history, reversed its previous holding has to do 
with the question of whether foreign corporations have a 
right of access to the Federal courts under the diversity of 
citizenship provision of the judiciary article of the Constitu- 
tion. The original rule laid down by Marshall in Bank of 
United States v. Deveaux (5 Cranch. 61) was that a foreign 
corporation had no such right, unless all its stockholders were 
citizens of a State other than that of the opposing party in 
the suit. This decision was reversed in 1844 in Louisville, 
etc., R. R. v. Letson (2 How. 497), which held that, for 
the purpose of a suit in a Federal court, a corporation must 
be presumed to be a citizen of the State in which it was in- 
corporated. The Court said in its opinion that the old cases 
“had never been satisfactory to the Bar” nor “entirely satis- 
factory to the court that made them.” The vast growth and 
extension of the corporate method of doing business had 
«obviously produced its effect on the judicial mind. 

Instances in quite recent years of definite reversals by 
the Court of important decisions in the field of taxation come 


readily to mind, notably Blackstone v. Miller (188 U. S. 
189), overruled in Farmers Loan Company v. Minnesota 
(280 U. S. 204-209) and Long v. Rockwood (277 U. S. 
142), overruled in Fox Film Corporation v. Doyal (286 
U. S. 123). 

The history of the Court is not free from examples of 
reversals, or substantial modifications, of its position in cases 
involving issues of far wider public interest and more general 
controversy than those which I have mentioned. An out- 
standing illustration was the important modification of the 
doctrine of the Dartmouth College case, after a change in 
the personnel of the Court, by the Charles River Bridge case. 
The Dartmouth College case had held that a corporate char- 
ter was an inviolable grant which could not constitutionally 
be impaired by subsequent legislation. The question raised 
in the Charles River Bridge case was whether the constitu- 
tional guarantee extended beyond the express terms of the 
grant to the implications of exclusiveness to which it owed, 
in large measure at least, its financial value. When the case 
was first argued in 1831, while Marshall was still Chief 
Justice, the Court apparently had no doubt that the guar- 
antee did cover such implications. When the case was finally 
decided six years later, however, the ruling was to the op- 
posite effect, over a strong dissent from Judge Story. It was 
in this case that Chief Justice Taney voiced the memorable 
sentiment: 

While the rights of private property are sacredly 
guarded we must not forget that the community also have 
rights and that the happiness and well-being of every citi- 
zen depends on their faithful preservation. (Charles River 
Bridge v. Warren Bridge, 11 Peters 420 at 548). 


It was this decision which called forth from Judge Story 
the gloomy remark that “The old constitutional doctrines 
are fast fading away and a change has come over the public 
mind from which I augur little good.” (Warren’s History 
of the Supreme Court, Vol. 2, page 302.) In his dissent- 
ing opinion he said that the very raising of the contentions 
which had received the support of the majority of the Court 
was “sufficient to alarm every stockholder in every public 
enterprise of this sort throughout the whole country.” Daniel 
Webster complained that “the decision has completely over- 
turned a clear provision of the Constitution” and reported 
that “Judge Story thinks the Supreme Court is gone and 
I think so too, and almost everything else is gone or seems 
rapidly going.” Chancellor Kent wrote that he had re- 
perused the Charles River Bridge decision with increased 
disgust and, that “It abandons or overthrows a great prin- 
ciple of constitutional morality. . . . It injures the moral 
sense of the community and destroys the sanctity of con- 
tracts.” 

Yet, within fifteen years, a later Judge, who was him- 
self no ineffective defender of property rights, speaking of 
this decision was able to say, ““No opinion of the Court has 
more fully satisfied the legal judgment of the country and 
consequently none has exercised more influence upon its legis- 
lation.” (Campbell, J., in State Bank v. Knopp, 16 How. 
409.) 

A more recent instance in which the Supreme Court, on 
an issue of great public importance, originally took a posi- 
tion from which it was later to recede is afforded by the 
famous E. C. Knight case (156 U. S. 1 [1895]), the first 


to come before that tribunal under the Sherman Anti-trust 
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Act. It was held that a monopolistic combination of manu- 
facturers could not be constitutionally reached by the anti- 
trust laws since manufacture was not commerce and, there- 
fore, was exempt from control by the Congress. The decision, 
while it stood, effectively paralyzed the operation of the anti- 
trust laws for a number of years and drew sharp criticism 
from many commentators. One of them, writing in the 
American Law Review in the year when the decision was 
handed down said that “The Sugar Trust decision and the 
Income Tax decision’”—rendered the same year—‘‘counter- 
balance all the good the Court has done in seventy years and 
inflict a wound on the rights of the American people.” 
Within a few years, however, the Court reconsidered its 
position and held that while the Sherman Act might affect 
local conditions it could nevertheless be constitutionally ap- 
plied even to transactions local in character if they operated 
to effect a restraint on interstate commerce. (Northern Se- 
curities Company v. United States, 193 U. S. 197 [1904]). 
This decision revitalized the anti-trust laws and rendered 
them, once more, serviceable. 


The outstanding instance in which the Supreme Court 
has reversed itself was when, in the Legal Tender cases (12 
Wallace 457 [1871]), it overruled its prior decision in Hep- 
burn v. Griswold (8 Wallace 603 [1870]). The Hepbrrn 
case, which was decided by a vote of four to three, repre- 
sented a recognition, in the minds of a majority of the Court, 
of a body of economic doctrines resulting from the contact 
of certain economists with the bullion question as it had 
presented itself in England at the close of the Napoleonic 
wars. The economic soundness or unsoundness of these doc- 
trines was, no doubt, a question of importance for legislative 
consideration. "To read them, however, into constitutional 
requirements, as the majority of the Court did, imposed an 
unwarranted limitation upon an essential power of sover- 
eignty. The decision met with some favor on economic 
grounds, but even its supporters referred to “the impropriety 
of taking from Congress and committing to a Court of Jus- 
tice a task so plainly legislative in its nature.” 

The New York Times stated that “The effect of the 
decision if allowed to stand strips the nation of one of its 
means of warfare and defense.” 

The doctrines of the Legal Tender Cases were reaf- 
firmed, in the broadest terms, twelve years later in Juilliard 
v. Greenman (110 U. S. 421), with but one dissent; and, 
in the recent Gold Clause cases, they have been extended 
still further. In numerous instances, without overruling par- 
ticular decisions, the Court has shifted its emphasis from 
one class of guiding considerations, to another. The trends 
which lawyers attempt to deduce therefrom are, of course, 
of the utmost importance in determining the law for future 
cases and in advising clients in pending matters. 

Nevertheless, the history of the decisions indicates that 
few such trends have been sufficiently continuous to supply 
a basis of certainty as to their indefinite projection into the 
future. On the contrary, there has been, naturally and 
properly, an ebb and flow, with a conspicuous lack of basis 
for assurance as to when the ebb will cease and the flow 
set in. 

Outstanding examples are to be found in the construc- 
tion of the commerce clause, from Gibbons v. Ogden (9 
Wheat. 1) to Leisy v. Hardin (135 U. S. 100); and the 


course of decisions in cases of legislative price fixing from 


Munn vy. Illinois (94 U. S. 113), to Nebbia v. New York 
(291 U. S. 502). In Gibbons v. Ogden the Court had 
plainly indicated its view that the Federal power to regulate 
interstate commerce is exclusive, with the result that all 
regulation of such commerce by the States is invalid. In 
the License Cases (5 How. 504), however, the Court up- 
held a State regulation of liquor imported from other States. 
A satisfactory line of demarcation between State and Federal 
police regulations seemed ultimately established by Cooley v. 
The Port Wardens (12 How. 299), but this line was again 
unsettled by Leisy v. Hardin, supra, which once more cast 
doubt on the validity of state regulations affecting articles 
moving in interstate commerce. 

The relation of legislative price fixing to the due process 
clause seemed settled, on the basis of public interest from 
the time of the Munn case in 1876 to German Alliance Ins. 
Co. v. Kansas (233 U. S. 389), in 1914, but there followed, 
in the nineteen-twenties, a series of cases like the Employ- 
ment Agency Case (Ribnick v. McBride, 277 U. S. 350), 
and the Theater Ticket Case (Tyson v. Banton, 273 U. S. 
418) which seemed to stand for some narrower doctrine, 
until the authority of the earlier decisions was re-established 
and extended, two years ago, in the Nebbia case. 

Shifts in the trend of the Supreme Court’s opinions 
have been noted by the great commentator on American in- 
stitutions, James Bryce. He says: 

The Supreme Court has changed its color, i.e., its 
temper and tendencies, from time to time according to the 
political proclivities of the men who composed it. . . . Their 
action flowed naturally from the habits of thought they had 
formed before their accession to the bench and from the 
sympathy they could not but feel for the doctrines on whose 
behalf they had contended. (American Commonwealth, 
3d Ed., Vol 1 pp. 274-5.) 

And again, 

The Supreme Court feels the touch of public opinion. 
Opinion is stronger in America than anywhere else in the 
world and judges are only men. To yield a little may be 
prudent, for the tree that cannot bend to the blast may be 
broken. There is, moreover, this ground at least for pre- 
suming public opinion to be right, that through it the pro- 
gressive judgment of the world is expressed. (Bryce, ibid., 
p. 273.) 

In view of the close and inevitable connection which 
thus exists between the questions which the Court has to de- 
cide, and the great issues which agitate public opinion, it is 
not unnatural that the decisions and doctrines of the Court 
should be the subject of wide-spread public interest. ‘The 
Constitution is supreme simply because it expresses the ulti- 
mate will of the people. The people are, accordingly, the 
masters of the Constitution and their mastery is expressed 
in the power of amendment, which, it must not be forgotten, 
is as much a part of the Constitution as any other provision. 
This power has been exerted three times in our history for 
the deliberate purpose of overriding a previous decision of 
the Supreme Court. 

The first instance occurred at the very commencement 
of our government when the Eleventh Amendment prohibit- 
ing suits by private parties against a State was adopted to 
undo the effect of the decision of the Supreme Court ih 
Chisholm v. Georgia (2 Dallas 419). The latest instance 
was the adoption of the Sixteenth Amendment to make a 
federal income tax possible over the decision of the Supreme 
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Court in Pollock v. Farmers Loan & Trust Co. (158 U. S. 
601). ‘lhe other instance was the adoption of the Thir- 
teenth Amendment to undo the effect of the Dred Scott De- 
cision (19 How. 393). 

In discussions of our constitutional system there is no 
occasion to hurry over the Dred Scott Decision with averted 
gaze. It holds a lesson for us. Newspapers of the time 
spoke of the decision as “exerting the most powerful and 
salutary influence throughout the United States,” as “a clos- 
ing and clinching confirmation of the settlement of the 
(slavery) issue,” and as exerting “a mightly influence in 
diffusing sound opinions and restoring harmony and fraternal 
concord throughout the country.” In connection with no 
other opinion was there ever a greater effort, on the part 
of those who agreed with it, to misrepresent all public ex- 
pressions of disagreement as blows aimed at the judiciary. 
And yet, as we look back upon that controversy we cannot 
doubt that the discussion was salutary, nor can we help feel- 
ing that the sound American attitude was that which was 
expressed by Abraham Lincoln when he said: 

But we think the Dred Scottt Decision is erroneous. 
We know the Court that made it has often overruled its 
own decisions, and we shall do what we can to have it 
overrule this. (Speech at Springfield, Ill., June 26, 1857). 

And, again, in his first inaugural: 

The candid citizen must confess that if the policy of 
the Government upon vital questions affecting the whole 
people is to be irrevocably fixed by decisions of the Supreme 
Court the instant they are made in ordinary litigation 
between parties in personal actions, the people would have 
ceased to be their own ruler, having to that extent prac- 
tically resigned their Government into the hands of that 
eminent tribunal. 

In a time of Constitutional discussion like the present, 
when once again, as in so many preceding periods, clashing 
interests and conflicting ideals are pressing for expression in 
(Governmental action, and seeking to clothe themselves with 
the mantle of constitutional sanction while fixing the stigma 
of unconstitutionality on their opponents, it is well for us, as 
lawyers, to resort to the steadying influence of the historic 
view. Such consideration should shield us from ill-consid- 
ered conclusions on, at least, two questions which, for the 
moment, seem to be creating much confusion of thought in 
both professional and lay minds. 

The first of these has to do with the propriety of public 
criticism of the decisions of the Courts on constitutional 
questions. 

It seems clear, from the fragments of history to which 


1 have adverted, that such discussion has gone on from the 


beginning of our Government, and has repeatedly affected 
the character of judicial decisions or has expressed itself in 
the form of constitutional amendments. Of course the fact 
that such criticism has occurred and has produced results is, 
of itself, no justification of its propriety. If the Constitution 
imposes, in all instances, a clear and specific mandate upon 
the judges, leaving them no discretion, and no room within 
which reasonable men may differ, then obviously any criticism 
of decisions so compelled would be grossly misdirected. What 
I have said should sufficiently indicate, however, that on 
many great constitutional issues decisions are not thus in- 
exorably required by the Constitution. They proceed rather 
from a chain of inferences and intermediate reasoning the 
result of which depends upon the relative weight which one 





mind or another may give to a variety of competing con- 
siderations. If, as Bryce has pointed out in the passage I 
have read, these considerations are in part drawn, not from 
the mere private preferences of the judges as individuals, 
but rather from the impressions produced on their minds by 
the general public sense of what is just and what is necessary 
in the public interest, then such public discussion, so far from 
being unfair to the judges and a hindrance to the perform- 
ance of their duties, is, on the contrary, an important and 
valid aid in acquainting them with some of the weighty fac- 
tors which properly enter into the process of decision. 

The second question, is whether the Legislative branch 
of the Government, and the Executive, in view of their oath 
to support the Constitution, may rightfully take any action 
or join in the enactment of any law, the constitutionality of 
which is doubtful. It has been argued that should the 
Executive, or a member of the Congress, have serious doubt 
whether a proposed enactment is constitutional, he would 
violate his oath of office by assenting to it or voting for it. 

This argument rests on a misunderstanding as to the 
form and nature of the Constitution and as to the function 
of the Supreme Court with reference thereto. If we are 
aware, as all students of the Constitution must be, of the 
sweeping language in which its provisions are couched, and 
of the variety of considerations to which the Supreme Court 
must give weight, it seems clear that practically no new 
legislation of a controversial character can ever be said to 
be free from constitutional question. Indeed, the only legis- 
lation as to which no doubt can exist is an enactment sub- 
stantially identical with some previous statute already ap- 
proved by the Supreme Court; and even here there is the 
possibility of error in view of the fact that the Court has 
frequently reversed itself. The theory that any member of 
the Congress violates his oath who votes in favor of legisla- 
tion not free from constitutional doubt would entirely exclude 
the possibility of legislation in new fields or of novel character. 

As heretofore indicated, constitutional objections have 
been raised as to nearly every important piece of legislation 
enacted since the beginning of the Government. The con- 
stitutionality of a protective tariff was questioned when the 
first tariff act was proposed and was bitterly debated for 
many years; the constitutionality of national banks was 
contested; the constitutionality of Federal expenditures for 
internal improvements, roads, canals and railways, was vigor- 
ously assailed; the constitutionality of the Interstate Com- 
merce Act was the subject of long discussion; and the 
constitutionality of the Acts: establishing the Department of 
the Interior and the Department of Agriculture was vehe- 
mently denied. Speaking of the bill to establish the Interior 
Department, John C. Calhoun said: 

This monstrous bill will turn over the whole interior 
affairs of the Government to this Department and it is one 
of the greatest steps ever made to absorb all the remaining 
powers of the States. 

Certainly, no one, however, who is familiar with our 
history, and assuredly no lawyer, would undertake to argue 
that, because the Court ultimately determined that a par- 
ticular enactment was constitutional, there was no reasonable 
ground for doubt at the outset. President Taft, for example, 
vetoed the Webb-Kenyon Act on the ground that his oath 
of office did not permit him to give his assent to an Act of 
doubtful constitutionality. In fact, he went rather far in 
admonishing the Congress as to its duty in the premises. 
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The Act, however, was passed over his veto, and, in due 
course, the Supreme Court pronounced it constitutional. 
(Clark Distilling Co. v. Western Maryland Ry., 242 U. S. 
311.) 

The doctrine expressed by President Taft would, if 
applied, require that doubts be resolved by the Congress 
adversely to constitutionality, thereby bringing many essential 
processes of the government to a standstill. 

If no Act of the Congress of doubtful constitutionality 
were ever passed, the Supreme Court would have little or 
no occasion to exercise any function in the matter of con- 
stitutional interpretation. 

The correct course would seem to be that the executive 
and the members of the legislative branch, when not clearly 
convinced of the unconstitutionality of a measure otherwise 
desirable, should not necessarily regard themselves as thereby 
deterred from enacting it, but should consider the advisability 
of leaving the doubt to be determined where it can be de- 
termined authoritatively, namely by the Supreme Court. 
This was the position of Senator Fessenden of Maine in the 
debate on the Legal Tender Acts, when he said: 

I have not touched the constitutional question. ... We 
may well leave that question to be settled by the courts, 
and not attempt to settle it ourselves. (57 Congressional 
Globe, 767.) 

It was, also, the position of Madison during the first 
Congress when called upon to vote on the bill for the en- 
couragement of the cod fisheries. Madison felt that the 
bill was unconstitutional in certain respects, and favored an 
amendment to eliminate such provisions. The amendment 
failed, and it is interesting to note that notwithstanding his 
conscientious view that the bill was in the main probably 
unconstitutional, he nevertheless voted for it on its final 
passage. 

As has been heretofore noted Lincoln was not prepared, 
in certain instances at least, to let such a question rest, even 
after the Supreme Court had spoken. 

Of late, however, we have been confronted with the 
further assumption that a correct understanding of the mean- 
ing of the Constitution is revealed not merely to the Supreme 
Court, but to certain individuals who, from time to time, 
deplore the course of events and express an exaggerated 
anxiety as to the safety of our institutions. The precise 
meaning of the Constitution becomes, therefore, the particular 
meaning which they, as an esoteric group of specially endowed 


individuals, have elicited by their own efforts and their own 
processes of inference from the previous decisions of the 
courts. This would seem to present a somewhat novel phenom- 
enom in the matter of constitutional interpretation. It may 
well be asked, however, what intellectual, professional, or 
political right has any individual, or any group of individ- 
uals, thus to proclaim in advance, and as if from on high, 
a constitutional interpretation which can be authoritatively 
supplied only by the Supreme Court itself, which has so 
frequently confounded by its decisions, the forecasts and 
opinions of Congresses and Presidents, as well as of private 
critics and commentators? 

The absolute theory of one and only one rational con- 
struction of the Constitution renders impossible any proper 
understanding of the nature of our American constitutional 
method and of the functions of our Supreme Court. 

With us, the people have established a Constitution 
which is supreme over all the acts of Government, legisla- 
tive, executive, and judicial alike, because it is the highest 
expression of the popular will. Of necessity, it employs 
broad language which leaves a wide area for legitimate dif- 
ferences of opinion. Within this arena of debate all voices 
must be heard. The courts may give, and as a rule do give, 
less weight to what they feel to be temporary currents of 
opinion, casual pressures for reform, evanescent aspirations 
or momentary ideals as contrasted with what they may prop- 
erly regard as the confirmed and enlightened sense of justice 
developed by the changing life. of a vital and growing nation. 

If the courts prove mistaken in their reading of this 
ultimate bill, or if the Constitution itself in some clearly 
expressed provision no longer conforms thereto, then, by its 
very terms, the people are guaranteed the right to make their 
desires effective through the solemn process of amendment. 

Our Government is not a logical, a documentary, a 
political or a judicial absolutism. The American constitu- 
tional method is a process of adaptation and growth, as well 
as a means whereby wrongs may be corrected and govern- 
mental measures may be attuned to the essentials of justice, © 
through the orderly ways of discussion and education, as op- ~ 
posed to the violent changes and intolerable tyrannies by 
which absolute governments are inevitably characterized. 
Were this not true the Constitution would be a dam against 
which the waters of life would beat in vain, rather than a 
directing channel through which the stream of national © 
existence may safely pass. 


The Child, the School, and the Parent 


By JULIUS YOURMAN, Department of Educational Sociology, New York University School of Education 
Delivered over WOV December 18, 1935 


N my study of more than 13,000 children in the ele- 
mentary schools of New York City I discovered that 
teachers considered about half of their pupils to have 

behavior difficulties of some importance in school. They 
found, in the average classroom, one pupil who was such an 
extremely severe behavior problem that the child really re- 
quired the attention of a physician or a psychiatrist if he 
was to be saved from commitment to an institution because 


of crime or insanity. Three or four other pupils in the same 
“average” classroom gave evidence of behavior difficulties that 
made their school adjustment difficult. 

Not only do these maladjusted children make life miser- 
able and difficult for teachers and parents, but we know that 
their inability to get on with their teachers and classmates 
may have a serious effect upon their success and happiness 
in later life. Parents are aware of this, but many do not 
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know how to help their children. They are willing to meet 
their obligations, but they have not had opportunities to 
prepare themselves for the responsibilities of parenthood. 

In the limited time that is at my disposal today I want 
to answer, in part at least, three questions that parents and 
teachers have asked me in my contacts with them in the class- 
room, in the guidance office, at parent-teacher association dis- 
cussions, and in normal schools and teachers colleges. These 
key questions always are raised: “How do children misbe- 
have?”, “Why do children become problems?”, and “What 
can I do to help them make more satisfactory adjustments?” 

Let us consider the first question, “How do children 
misbehave?” In school, teachers are most concerned with 
children who are aggressive and disturbing in their behavior 

children who bully, who defy the teacher, who talk out 
in class, who refuse to do their school work. These children 
interfere. with the whole class and so they present a difficult 
problem to the teacher. Parents can put themselves in the 
place of the teacher by imagining this situation. You are 
at home with a group of neighbors’ children who have been 
seated quietly with books and toys while you are trying to 
get some housework or reading done. Two of the children 
don’t want to play or read and won't let the others do so 
either. After several interruptions and attempts to pacify 
the group you realize that it will be impossible to finish the 
work you planned. Your temper breaks when the miscreants 
defy you and tell you that you can’t do anything to them 
because their mothers would come right over. To add to 
your confusion you feel certain that a very critical neighbor 
is going to drop in when your difficulty is greatest (just as a 
teacher is certain that a supervisor will visit her classroom 
when things are at their worst). The teacher can’t send the 
children home and console herself with the thought that she 
won’t have that happen again; she must face the same group 
day after day. 

Fortunately teachers are better trained to understand, 
teach and help children than most parents and such situations 
do not continue in many classrooms. When the teacher does 
have one or more children who are aggressive in their non- 
contormity, she has little time to teach the class, nor can she 
give much attention to the children whom she knows are in 
ereat need of assistance—those who are too timid and shy. 

Boys and girls who “just sit,” who are unhappy when 
they are with other boys and girls, who are self-conscious and 
bashful, who cry easily, who flee from real situations into 
daydreams are in special need of assistance if they are to grow 
into normal men and women. The children who are always 
quiet are anxious to avoid attention because of some feeling 
of inadequacy, just as the aggressive child is demanding at- 
tention, frequently for the same reason. Not long ago, the 
very timid children received “A” in conduct for being quiet. 
Their “perfect” conduct was secured on the basis of what 
they did not do. Now, on newer report cards, only children 
who participate successfully in group activities receive high 
conduct marks. 

There are many varieties of misbehavior under the two 
veneral classifications—aggressive and withdrawing. Instead 
of listing the specific things that boys and girls do when they 
get into trouble—parents and teachers can make complete 
lists easily—let us turn to the second question: “Why do 
children become problems?” 








Very briefly, children become problems because they 
have conflicts; usually with their school work or feelings of 
inadequacy; many times with their parents; and some times 
with their brothers, sisters, classmates and teachers. ‘The 
teacher and parent must bear in mind this important fact ; be- 
havior of the child is only a symptom of the real difficulty; 
to help the child it is necessary to discover the real conflict, 
the cause of the child’s unaccepted behavior. No mother 
would treat merely the spots in a case of measles, nor would 
she punish her child if he were irritable when he had a tooth- 
ache. In either case she would direct her treatment at the 
condition which caused the symptom. 


One boy, who was referred to me because he refused to 
do his school work and who, as a consequence, failed several 
subjects, finally got to the basis of his conflict when he said: 
“Mother and father don’t get along. They separated sev- 
eral years ago and placed me in a boarding home. ‘They 
come to see me once in a while, but each talks about the 
other until I wish I would never see either again!” 


Many children say that they don’t see any use in doing 
work in certain subjects when they really mean that the sub- 
jects are too difficult for them. One bright girl refused to 
cooperate in the classroom until we discovered that her cousin 
was brighter than she and that this caused the girl’s mother 
to force her to get higher marks than her cousin until the 
girl refused to do any school work. 

One boy was a difficult problem for many teachers be- 
cause he gave irrelevant answers which gave the class many 
opportunities to laugh. His examination marks usually were 
satisfactory and so teachers were not allowed to punish him 
by failing him or by putting him back a grade. During my 
interview with the boy I found a clue to his conflict which 
the school doctor verified. The boy was totally deaf in one 
ear and hard of hearing in the other. This boy would rather 
face all the disciplinary measures that teacher after teacher 
devised to make him answer correctly questions that he did 
not hear than to tell the teacher that he had difficulty in 
hearing. 

Children are problems because their schoolmates tease 
them about their names, their nationality, their size and 
weight, their appearance; because their parents fight noisily 
and children tease them about it ; because some member of the 
family has been unfortunate or unwise and for many other 
reasons. One boys was unfriendly with his classmates in 
self-defense after they discovered in the shower room after a 
gymnasium class that his mother made him wear long under- 
wear. 

Some conflicts are more serious. Children are disturbed 
by problems of religion, origin and destination, sex, love, 
security and other fundamental life problems. Most parents 
do not believe that problems of such depth concern their 
children, but our studies show that most children face these 
problems frequently and with confusion. 

How would your children respond honestly to these 
questions which are selected from a list of 68 that I prepared 
for the parent-teacher association study of attitudes and be- 
havior of children in P. S. 101, Forest Hills, N. Y. Here 
are some of the questions that the children answered: 

If you had your own way at what time would you go 
to bed? 
If you could stay up later, what would you do? 
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What would you do in your spare time if you could 
do anything you wanted to do? 

Does your mother think you are bad? Usually? 
Sometimes? Never? 

Do you feel that you have been treated fairly in 
school? At home? 

Do you sometimes wish you had never been born? 

Do you feel that your father does not understand you? 

Do your parents like the friends you really like? 

Do you ever have thoughts you can’t get out of your 
mind? 

Did you ever feel that you wanted to run away from 
home? 

Do you get away with things at home? 

Do you feel that nobody really loves you? 

Do you ever have questions you are afraid to ask your 
parents? 

Is your mother often nervous? Is your father? 

Are you your mother’s favorite? Your father’s 
favorite? 


The responses of two hundred children in our study in- 
dicate that these questions touch areas of conflict for many 
children, the range being from about 10 per cent to 60 per 
cent. 

It is clear that children are problems because of a variety 
of physical, mental, emotional and social conditions which 
lead to conflicts which they are unable to meet openly. 
Either they try to fight their way into adjustment or they 
shrink from real situations and from life. 

The final question, and the one that is most important, 
we can discuss but briefly this morning: “How can we help 
children make better adjustments?” Two factors are in- 
volved: the attitude of the parent and the teacher, and the 
method that is used to help the child solve his conflict. 


Several things affect the attitudes of parents and teach- 
ers. Most important is the ability to be objective about chil- 
dren’s behavior. It is necessary to see maladjustment as a 
challenge and an opportunity to seek the causes. If the 
parent or teacher becomes angry, insulted or annoyed she will 
be unable to help the child because then she is contributing 
to the difficulty by emphasizing or extending the area of con- 
flict. The adult should never become involved in a strong 
emotional way in the behavior of children. It seems fair 
to state that if an emotional crisis and deadlock develops be- 
tween a child and an adult, it is always the adult’s fault, for 
she should have known better than to permit it to develop. 
Another factor that affects attitudes is the knowledge that 
errors in behavior are natural and inevitable. To think only 
of horror and punishment when a child disobeys, or lies, or 
uses poor taste in language or actions is to make the preven- 
tion of future misconduct more difficult. Another basic in- 
fluence on parents’ attitudes is the emotional relationship be- 
tween the child and his parents. Some parents use the child 
as a projection of their own lives to secure for themselves 
things that they feel life should have given them—a career, 
more education, affection that should have been supplied by 
parents and mates. Other parents use their children largely 
as a bolster to their vanity and push them to success so that 
they can share the success by reflection. Other parents ac- 
tually feel that the child is unnecessary, unwanted, and un- 
loved. Most parents with these abnormal emotional rela- 
tionships do not realize their influence. Parents can take 


inventory by asking themselves frankly what their emotional 
relationships with their children really mean. 

The second consideration, the method of treating prob- 
lems in children, resolves itself to the simple formula that the 
child must be taught how to behave. Many of you can re- 
member when you were punished in school for making mis- 
takes in spelling or reading or arithmetic. Now, if a child 
makes an error in subject matter, the teacher is anxious to 
discover why the error was made and how she can prevent 
the error from being repeated. When the child makes a mis- 
take in behavior, most adults think immediately of the in- 
sult to their dignity, convenience and authority, and hastily 
decide upon punishment instead of teaching. The child can- 
not distinguish the difference between being truthful and 
being tactful, he cannot learn how to speak and eat in public, 
he cannot learn how to shift from leadership to cooperation, 
he cannot learn what is expected of him when he entertains 
at home and when he visits, nor can he make decisions about 
his recreation, tastes, and friends without the assistance of 
adults. If that assistance is not given in time, the child faces 
the situation and makes his decision without assistance. If 
his choice of behavior is unwise, and it might easily be, he 
must be taught how to adjust to changing group situations so 
that he may secure normal social approval without a social 
behavior. He must be helped to develop standards, ap- 
preciations and attitudes, and he should be protected against 
prejudices and habits that provide satisfaction as a result of 
nagging, ridiculing and annoying others. 

What is so obvious to those who study children and so 
dificult for parents to believe is the fact that the child re- 
ceives most of his standards, prejudices and attitudes from 
his parents. Practically every child’s problems can be traced 
to difficulties of his parents, and his parents’ problems are 
traced easily to their childhood difficulties. This necessitates 
two lines of preparation for parents if they are to meet their 
responsibilities. They thust understand themselves and they 
must understand their children. 

I would suggest that parents accept the fact that parent- 
hood is a career that requires serious efforts and study. Here 
are a few suggestions: 

First, visit the schoo] that your child attends. The 
teacher can do little for your child without your coopera- 
tion, and you cannot help your child if you do not under- 
stand the new philosophy, methods of teaching, and services 
that the schools have developed since you attended. 

Secondly, join a course on child psychology or parent 
education with your parent-teacher association, in the adult 
education program in your community, or at some uni- 
versity. 

Thirdly, read selected magazines and books that will 
bring you helpful suggestions about yourself and your 
child. Certainly, parents should study together so that 
their emotional relationships with each other and with 
their children are normal, adequate and satisfactory—they 
cannot depend on “instincts” of mating and motherhood 
for guidance. 

Parents who follow these suggestions seriously find them- 
selves living more fully and intelligently, and growing closer 
to their children. 

How can you tell if you are a success as a parent? 
Measure yourself by this standard. A good parent is one to 
whom the child will turn “when a feller needs a friend.” 
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Undermining the Constitution 


By DONALD R. RICHBERG, Lawyer and formerly Executive Director, National Emergency Council 
Before Association of the Bar of the City of New York, January 7, 1936 


HOSE inspired revolutionaries who wrote the Con- 

stitution of the United States bequeathed to us not 

only a solid structure of institutions of self-govern- 
ment, but also a rich heritage of political philosophy upon 
which we may draw in every troubled hour and obtain gui- 
dance and renewed faith in our political ideals. 

Today we may well recall the language of the First In- 
augural to express our belief that “the preservation of the 
sacred fire of liberty, and the destiny of the republican model 
of government, are justly considered as deeply, perhaps fi- 
nally, staked, on the experiment entrusted to the hands of 
the American people.” 

Probably it did not occur to George Washington, in 
making that statement, that the time might come when many 
citizens would shudder at the suggestion that we were con- 
ducting any experiments in government. He had devoted 
his life to transforming a few million rugged individualists 
into the self-disciplined citizenship of a new nation; and 
probably, like the late Justice Holmes, he regarded the 
Constitution and all life as an experiment and gloried in 
the courage of a people who dared to devise new machineries 
of government to deal with new conditions. At least he 
knew that his generation was not through with experiment- 
ing because, even in that hour of the birth of the Republic, 
a movement was under way which resulted in submitting 
twelve amendments to the Constitution while the original 
document was still in process of ratification. 

But President Washington expressed his confidence that, 
in dealing with the matter of amendment the Congress 
would “avoid every alteration which might endanger the 
benefits of an united and effective government, or which 
ought to await the future lessons of experience.” 

The dangers to the new system of government envi- 
sioned by the first President apparently did not lie in the 
desire of the people to improve it in the light of experience. 
But, as expressed in his Farewell Address, some of these 
dangers lurked in a failure to realize that the maintenance 
of a government rests upon “respect for its authority, com- 
pliance with its laws, acquiescence in its measures.” “These,” 
he said, “are duties enjoined by the fundamental maxims of 
true liberty.” 

We are today passing through a period of increasing 
bitterness of conflict between those who, on the one hand, 
are urging distressed people to crash through any legal bar- 
riers that may delay the advance of projects intended to 
promote the general welfare, and those who, on the other 
hand, are seeking to build new barriers to prevent individual 
interests from being trampled down by a multitude on the 
march for a new Promised Land. 

In this hour many a text for a juridical sermon may be 
found in Washington’s Farewell Address, from which | 
will make one further quotation: 

The basis of our political systems is the right of the 
people to make and to alter their constitutions of govern- 
ment. But the constitution which at any time exists til] 


changed by an explicit and authentic act of the whole people 
is sacredly obligatory upon all. The very idea of the power 
and right of the people to establish government presupposes 
the duty of every individual to obey the established gov- 
ernment. 

All obstructions to the execution of the laws, all com- 
binations and associations under whatever plausible char- 
acter, with the real design to direct, control, counteract, 
or awe the regular deliberation and action of the con- 
stituted authorities are destructive of this fundamental 
principle and of fatal tendency. 


It is unnecessary in a gathering of lawyers to apply this 
wise admonition to the unwarranted exercise of legislative 
powers in disregard of constitutional limitations, or to simi- 
lar extensions of executive authority. It would seem from 
the records of the courts that the bench and bar are con- 
stantly alert to restrain legislators or executives from any 
course of conduct which, under any conceivable construction 
of constitutional provisions, might by any possible exercise 
of judicial authority be held unlawful and subject to re- 
straint. 

But the occasion seems appropriate to raise the timely 
question as to whether this zeal to protect and to defend 
the Constitution is not blinding many of those who are its 
sworn defenders to the fact taat, unconsciously and wholly 
without intention, they are undermining the very foundations 
of the federal Constitution which rests solely upon the volun- 
tary, self-interested support of the masses of the people— 
who are, in the language of Lincoln, not the servants, but 
the masters of the Constitution. 

There is a current phrase, frequently on the lips of law- 
yers, but which to those well-read in history and law must 
have ominous significance. It is the answer made to com- 
plaints against judicial nullification of debatable laws: “The 
remedy lies in a constitutional amendment.” Of course, that 
is where the remedy lies when, for example, the Constitution 
clearly denies or fails to give to the Congress the power to 
enact a law which has wide-spread support. But let us not 
overlook the effect of educating the people to believe that a 
few broad—and somewhat vague provisions of the Constitu- 
tion forbid the enactment of laws so general!y desired that 
they have been passed by huge majorities. When the popu- 
lar will is nullified by a judicial decision and the people are 
told that the remedy is to amend the Constitution, the effect 
on public opinion is far from healthy. 

You have before you today the rapidly accumulating 
product of this popular education in an extensive support 
of three types of constitutional amendment which might be 
profoundly injurious to our institutions of government. 

One would extend the federal power over interstate 
commerce so as to envelop practically all private enterprise. 

Another would extend the federal power so as to cover 
practically all legislation regarded as desirable to promote 
the general welfare. 

Another would severely restrict or absolutely deny the 
power of the federal judiciary to invalidate legislation. 
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Many conservatives are not worried by these proposals. 
They assume that constitutional amendment is too difficult 
a process, and that the issues are so highly debatable, that 
no drastic amendment will be adopted in their lifetime. 
Many of us thought the same thing originally about national 
prohibition, and later about repeal. The prohibition amend- 
ment was ratified within thirteen months after it was sub- 
mitted by the Congress and the repeal amendment in less than 
one year. Every one of the last five amendments was rati- 
fied within two years of its submission to the States. To 
complete this picture let it be recalled that 12 amendments 
were adopted in the first seventeen years of the republic, 3 
were adopted within five years after the Civil War, and 6 
were adopted in the last twenty-three years. 

This brief history shows that constitutional amendment 
has been indeed difficult—and that not one revision has been 
made—in a period of tranquil progress, when conflicting eco- 
nomic and political interests were being wisely compromised. 
But it also shows that in three periods of great national strain 
constitutional amendments have been rapidly effected by mass 
movements of irresistible force. Following the Revolution 
and the adoption of a Constitution which was regarded as 
insufficiently protecting individual rights, State’s rights and 
other popular rights, came twelve amendments in short order. 
More than sixty years later came the amendments written 
as the closing chapters of a civil war. Forty years later be- 
gan a series of amendments reflecting quite clearly the po- 
litical strains arising out of an economic revolution. Each 
one provided an assumed remedy for political or economic 
ills from which masses of the people sought relief: Income 
tax; direct election of senators; prohibition of intoxicating 
liquors; women’s suffrage; abolition of “lame duck” sessfons 
of Congress; and finally repeal of prohibition. 

Every one of these recent amendments has been the 
product of the patient organization of public opinion behind 
a program which for a long time had little promise and then 
suddenly swept away all opposition. Today there may ap- 
pear only a moderate interest in a constitutional amendment 
which would greatly extend the federal legislative power or 
drastically curb the authority of the federal judiciary. But 
we should realize that in a few weeks or months we may 
see a popular demand rising and storming across the country, 
against which the arguments of lawyers and the warnings of 
political scientists will have the gallant futility of soap bub- 
bles blown into a hurricane. 

In this brief address I would call attention to three 
particular evidences of the reality and iminence of this 
danger. 

First. The authority of the courts, and popular con- 
fidence in their justice and impartiality, is being steadily un- 
dermined when a large number of judges in the lower courts 
are being called upon daily to override the authority of other 
public officials and then to make final decisions on political 
and economic issues in which masses of the people are vitally 
interested and upon which they are usually divided along 
class lines of economic interest. An increasing demand that 
such an extraordinary authority shall either be destroyed or 
subjected to popular control, is inevitable. 

Second. The authority of educated men and women, 
and the influence of experienced leaders in business, finance, 
labor and public affairs, is being steadily undermined by the 
virulence with which they are publicly attacked and their 








characters and motives are assailed. At the same time im- 
portant sections of the public press, while properly demand- 
ing that their own freedom shall be preserved, deny an act- 
ual freedom of the press to those with whom they disagree, 
whose acts and policies are persistently misrepresented in the 


coloring and distortion of news reports. This unfairness is 
particularly evident when a publisher demonstrates his in- 
tolerance by openly advocating the suppression of political 
or economic opinions which are obnoxious to him. In this 
manner a sound public opinion is being undermined, because 
millions of bewildered people, sorely tried by adversity, are 
beginning to lose faith in a natural leadership of brains and 
experience, and to distrust the integrity of either the facts 
or arguments which are furnished by newspapers and maga- 
zines. They are thus prepared to listen hopefully to any po- 
litical demagogue or economic charlatan who offers some 
panacea, some simple remedy that will cure all their ills. 

Third. The panacea promoter now has conditions ripe 
for a national debauchery of public opinion. The methods 
for organizing a fanatic movement and steadily expanding 
its force have all been worked out; and a successful tech- 
nique has been established in such campaigns as those of the 
Ku Klux Klan and the Anti-Saloon League. Today a series 
of such movements are in progress, of which the most men- 
acing is the Townsend Plan. 

Against these three forces, which are helping to pro- 
duce a mass movement destructive of our institutions of 
self-government, what counter-force can the lawyers at the 
bar and on the bench exert that may check this undermining 
of public confidence in the wisdom and effectiveness of our 
constitutional safeguards of freedom and security? It must 
be evident that if the legal profession would exert its power- 
ful influence primarily in behalf of law enforcement, if it 
would discourage all petty “obstructions to the execution of 
the laws,” and if it would support to the fullest possible ex- 
tent the “action of the constituted “authorities,” this atti- 
tude among lawyers would have a far reaching effect in 
strengthening the foundations of our government and in 
combatting what Washington described as the “fatal ten- 
dency” of disobedience to the established government. I do 
not mean to suggest that such a change of attitude can be 
easily brought about, nor that a different attitude could be 
quickly transmitted to those clients who have come to regard 
their lawyer—not so much as an officer of the law—but more 
as a protector against the law, a defender of the individual 
against the tyranny of government. 

The making, administration and interpretation of law 
is suffering profoundly today from the intolerant use of po- 
litical and economic powers by those who become temporarily 
vested with their control. This spirit is manifested in many 
separate fields of activity and is creating an increasing ten- 
sion in our national life. 

The owners and controllers of large properties assert 
with vehemence their right to exercise an unrestrained pri- 
vate judgment in matters of vast public concern. Leaders 
of organized labor make demands for more employment, 
together with immediate increases of wages and shortening 
of hours, which, no matter how desirable in theory, cannot 
be promptly provided, even with the utmost of good will ana 
sacrifice of other interests. Consumers insist upon lower 
prices for everything they buy, although as workers they are 
insisting upen higher prices for the products or labor which 















































ite > 


240 





Vital Speeches of the Day 





they sell. Each group is intolerant of any interference with 
its own liberty of self-assertion, but equally intolerant of the 
freedom of those of opposing interest. 

All these competing groups seek the aid of government 
to impose restraints and obligations upon other groups and 
then resort to assertions of constitutional rights to prevent 
the enforcement of any political restraints or obligations 
against themselves. ‘Thus, as the product of this economic 
warfare, we have a political warfare that creates even more 
intolerant uses of political power. 

When legislative or executive power is improperly ex- 
erted, there are two principal remedies. ‘The first is the 
corrective power of the ballot, because all such officials must 
submit themselves for reelection at regular and comparatively 
short intervals. The second is the corrective power of the 
courts in refusing to enforce an unconstitutional law, or an 
unauthorized executive action. There cannot be any serious 
question among lawyers that this judicial power is a sound 
and necessary one for the maintenance of a government with 
independent branches, with overlapping state and federal 
sovereignties and with constitutional limitations imposed on 
al! officers and agencies of government. 

There has, however, developed a further doctrine, which 
is a logical outgrowth, but pregnant with dangerous ‘conse- 
That is the doctrine that the acts of a public official 
may be directly restrained, even when authorized by statute, 
if a judge thinks that the statute is unconstitutional. The 
court, in theory does not annul the law or assume any control 
over legislative or executive acts. But it decides that the 
person purporting to act as a public official is, in fact, an in- 
dividual wrongdoer, acting without authority; and therefore 
it restrains him. 

It may be conceded at once that where only the wholly 
unauthorized act of a single executive officer is involved, 
there should be little criticism of such a restraint by even a 
single judge. Presumably, the judge is better informed upon 
the law and without any bias of personal interest. But when 
a single judge undertakes to hold that an entire legislative 
body has violated the constitution which they, as well as he, 
have sworn to uphold, there is a basis for very serious criti- 
cism. Such criticism has already resulted in the enactment 
of the federal law requiring a three-judge court to pass upon 
the validity of state laws or the actions of state officials 
alleged to be invalid. 

At the present time we have a nation-wide demonstra- 
tion of the consequences of carrying a sound doctrine to its 
logical extreme and establishing a system under which any 
United States District Judge can, in effect, either annul an 
Act of Congress, or so control its administration as to sub- 
stitute his will for the deliberate judgment of the Congress 
of the United States, which has been approved by the Presi- 
dent. The particular judge may have been appointed twenty 
years ago, or he may have been a member of Congress him- 
self less than a year ago. In either case he is simply one man 
who has taken the same oath and is under the same obligation 
as +35 Representatives, 96 Senators and the President—to 
uphold the Constitution. It would require an extraordinary 
imagination to conceive that his assumption of judicial office 
has invested him with a judgment and sense of responsibility 
superior to the combined judgment and responsibility of 53! 
Members of Congress and the Chief Executive. 

Of course, I am aware that many members of the bar 


quences. 


hold a much higher opinion of the federal bench as a whole 
than of the Congress as a whole, and feel that the assurance 
of life tenure enables the federal bench to maintain an im- 
partiality of judgment impossible in elective legislators. But, 
with due respect to the high traditions and ability of the 
federal bench, it should also be noted that it is composed 
of human beings who frequently exhibit even on the bench 
the passions and prejudices and frailties of other men. Even 
life tenure is not absolute, because some have resigned to 
enter private practice, or to run for public office, and a few 
(happily not many) have been impeached or resigned under 
fire of charges. Regardless, however, of the conceded char- 
acter and ability of the judges, it is, to put it. bluntly, a 
travesty upon representative, popular government to empower 
one man, serving as the judge of an inferior Court, to annul, 
even temporarily, a law which has been enacted by a body 
of 531 men, constituting the supreme legislative assembly 
of the Nation, and approved by the Chief Executive who 
is elected by all the people. 

So long as such an action occurred only rarely and 
without far reaching consequences, the irrational character 
of it might not greatly arouse public opinion. But in recent 
years there has developed a popular appreciation of the fact 
that the process of law making in our democracy is not com- 
pleted until the final stamp of judicial approval has been ob- 
tained. Until then, it is entirely possible that any law which 
125,000,000 people are supposed to obey may be annulled, 
in whole or inpart, in any section of the country, by the de- 
cision of one district judge. Meanwhile, other judges in 
other districts may continue to enforce this same law over 
the citizenship subject to their authority. Such a condition 
continued for many months during the life of the NRA; 
and has affected for many months the operations of the AAA. 

Some years ago I participated in nation-wide litigation 
in which a large number of federal judges declined to grant a 
trial by jury to defendants, on the ground that the act of 
Congress establishing that right was unconstitutional. Long 
after this wholesale denial of one of the most precious rights 
known to our law, I had the pleasure of obtaining a unan- 
imous decision of the Supreme Court that the law was con- 
stitutional. But this did not repair the irreparable damage 
done to all those who had been denied their rights because 
individual judges had illegally assumed the authority to 
annul a federal law. 

Laying aside, however, any discussion of the wise use or 
the abuse of such an authority, let me raise the fundamental 
question as to whether the exercise of any such authority 
should be continued. It will be recognized that the Congress 
can terminate this power in the inferior federal courts at any 
time, by enacting a law denying to such courts any jurisdic- 
tion either to enjoin or to refuse the enforcement of a federal 
law on the ground of its alleged unconstitutionality. Such 
an Act of Congress might properly provide for the taking of 
evidence and the certification of such a question promptly 
and directly to the Supreme Court and thus insure its early 
and final determination. But, in the meantime, the laws of 


the United States would not be subject to annulment or en- 
forcement at the will of individual judges; and popular re- 
spect for all federal laws, and for the Constitution itself, 
would be advanced by the knowledge that only the action of 
the highest court in the land could interfere with the execu- 
tion of the federal laws, and then only on the basis of one 
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supposedly consistent interpretation of the Constitution. 

The more conservative members of the bar might well 
give sympathetic consideration and even strong support to 
such a proposed law. As the protectors of great economic 
powers and interests, they must recognize that there is some- 
thing seriously wrong with the present procedure. Unless 
they advance a reasonable program to meet a reasonable and 
growing complaint, what forces can be expected to check an 
inevitable demand for sweeping amendments that will either 
expand unwisely the powers of the federal legislature or con- 
tract unwisely the powers of the Supreme Court itself? 

To these same conservative members of the bar, another 
question should be addressed. Is it not contrary to the ulti- 
mate advantage of those economic interests which you repre- 
sent to encourage a constant use of subtle and fine-spun rea- 
soning and complicated legal fictions in order to obtain ju- 
di-ial interference with the enforcement of statutory laws, 
and to nullify statutory restraints? 

Here is an example: There is a federal law which has 
been in effect for nearly seventy years which is written in 
very simple language and reads: 

No suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any court. 


According to the express ruling of the Supreme Court 
this law was “enacted under the right of the government to 
prescribe the conditions on which it would subject itself to 
the judgment of the courts in the collection of its revenues.” 
The Supreme Court has repeatedly enforced this law and 
acknowledged its validity. Yet, in a case within the last 
twenty years, the opinion of the court included the qualifying 
statement that “the statute plainly forbids the enjoining of 
a tax unless by some extraordinary and entirely exceptional 
circumstances its provisions are not applicable.” (Italics 


mine.) (See, Dodge vs. Osborn, 240 U. S. 118.) 


Immediately this phrase was seized upon to justify suits 
which the inferior federal courts had been clearly denied 
jurisdiction to entertain, although every lawyer will agree 
that the Supreme Court had no authority, and could not have 
intended, to amend the statute and grant such a jurisdiction. 
But in a few years we find the Supreme Court construing its 
own phrase as a qualification of the statutory prohibition and, 
to strengthen that obviously weak support of a non-existent 
jurisdiction, we find the Court also invoking the doctrine of 
Ex Parte Young (209 U. S. 123) under which it could hold 
that the restraint of an official attempting to enforce an in- 
valid law was not a restraint of the government. See Hill 
vs. Wallace, 259 U. S. 44.) 

Also, the Court grounded its action on the theory of 
Pollock vs. Farmers Loan & Trust Co. (157 U. S. 429), 
to the effect that when the court restrained a private person 
from paying a tax, after holding the tax invalid, the collec- 
tion of the tax was not directly restrained, although, as the 
Court candidly stated, its decision would “have the same 
effect.” 

This brief reference to these decisions permits me to re- 
call the historic dissent of Mr. Justice White, joined by Mr. 
Justice Harlan, in the Pollock Case, when the income tax 
law was invalidated and the eventual passage of a constitu- 
tional amendment was made necessary. 

An indication of the attitude of a majority of the court 
appeared in the opinion of Mr. Justice Field, which con- 


tained the somewhat more emotional than judicial statement 
that “the present assault upon capital is but the beginning.” 
On the other hand, Mr. Justice White pointed out that the 
majority opinion involved an assault upon the Constitution 
when the judicial arm of the government undertook to nullify 
a legislative act (admittedly within legislative power) which 
provided that no suit to restrain the collection of a tax should 
be maintained. 


The learned justice said: 


The complainant is seeking to do the very thing which, 
according to the statute and the decisions above referred 
to, may not be done. If the corporator cannot have the 
collection of the tax enjoined, it seems obvious that he 
cannot have the corporation enjoined from paying it, and 
thus do by indirection what he cannot do directly. 

The complainant’s attempt to establish a right to re- 
lief upon the ground that this is not a suit to enjoin the 
tax, but one to enjoin the corporation from paying it, in- 
volves the fallacy already pointed out—that is, that a party 
can exercise a right indirectly which he cannot assert di- 
rectly—that he can compel his agent, through process of 
this court, to violate an Act of Congress. 

The rule which forbids the granting of an injunction 
to restrain the collection of a tax is founded on broad 
reasons of public policy and should not be ignored. In 
Cheatham v. Norvekl, 92 U. S. 85, which involved the 
validity of an income tax levied under an Act of Congress 
prior to the one here in issue, this court, through Mr. 
Justice Miller, said: 

“If there existed in the courts, state or nation, any 
general power of impeding or controlling the collection of 
taxes, or relieving the hardship incident to taxation, the 
very existence of the government might be placed in the 
power of a hostile judiciary.” 


In this same case Mr. Justice Harlan, also dissenting, said: 

“Congress intended to forbid the issuing of any process 

that would interfere in anywise with the prompt collection 

of the taxes imposed. The present suits are mere devices 

to strike down a general revenue law by decrees, to which 

neither the government nor any officer of the United States 
could be rightfully made parties of record.” 


We have had a recent demonstration that the fears of 
the dissenting justices were well-founded. Up to December 
17, 1935, there had been filed 1,964 suits over processing 
taxes imposed under the Agricultural Adjustment Act. In 
1,842 of these suits injunctions were sought to restrain the 
collection of processing taxes; and 1,171 temporary injunc- 
tions were granted by District Judges. As a result, the col- 
lection by the federal government of more than $170,000,000 
of taxes has-been prevented; although the outgoes from the 
federal treasury had to be continued under the mandate of 
the Acts of Congress. Thoughtful citizens may well be dis- 
turbed by the fear expressed long ago by the Supreme Court 
that under the prevailing doctrine of judicial power “the very 
existence of the government might be placed in the power of 
a hostile judiciary.” 

It is pertinent to recall also in this connection the earnest 
protest made in the dissenting opinion of Mr. Justice Harlan 
in Ex Parte Young, in which he pointed out that the de- 
struction of State sovereignty was presaged in the doctrine 
that, although a State can not be subjected to the federal 
judicial power upon suit of a private citizen, because of the 
express prohibition of the Eleventh Amendment, nevertheless, 
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State officers can be restrained from performing official duties 
on the fictitious assumption that they are wrongdoing in- 
dividuals. In this day when judicial controls of federal 
executives are frequently approved as furnishing protection 
of State’s rights, it should be remembered that this same 
power in the federal judiciary has been even more frequently 
exerted to restrain State officials from enforcing the laws en- 
acted by the legislatures of the sovereign States. As to this, 
Mr. Justice Harlan wrote: 

This principle, if firmly established, would work a 
radical change in our governmental system. It would in- 
augurate a new era in the American judicial system and in 
the relations of the national and state governments. It 
would enable the subordinate Federal courts to supervise 
and control the official action of the states as if they were 
“dependencies” or provinces. It would place the states of 
the Union in a condition of inferiority never dreamed of 
when the Constitution was adopted or when the IIth 
Amendment was made a part of the supreme law of the 
land. I cannot suppose that the great men who framed 
the Constitution ever thought the time would come when 
a subordinate Federal court, having no power to compel 
a state, in its corporate capacity, to appear before it as a 
litigant, would yet assume to deprive a state of the right 
to be represented in its own courts by its regular law 
oficer. That is what the court below did, as to Min- 
nesota, when it adjudged that the appearance of the de- 
fendant Young in the state court, as the attorney general 
of Minnesota, representing his state as its chief law officer, 
was a contempt of the authority of the Federal court, 
punishable by fine and imprisonment. Too little conse- 
quence has been attached to the fact that the courts of 
the states are under an obligation equally strong with that 
resting upon the courts of the Union to respect and enforce 
the provisions of the Federal Constitution as the supreme 
law of the land, and to guard rights secured or guaranteed 
by, that instrument. We must assume—a decent respect 
for the states requires us to assume—that the state courts 
will enforce every right secured by the Constitution. 


The most fundamentally important issue arising out of 
these cases is really not the issue between state and federal 
authority. It is the issue as to whether we shall be able to 
maintain the independence of the legislative, executive and 
judicial branches of the government; or whether, in reaction 
against the assertion of a supreme authority which is being 
exercised in ever increasing degree by the judiciary, there will 
he established eventually an enlarged and less restrained leg- 
islative power, through which in the end individual freedom 
and security may be subordinated to legislative programs of 
social progress and security. If we are to avoid a definite 
swing in this direction, there should be early action to re- 
store that balance of powers which is essential to maintain 
the constitutional safeguards of individual freedom. 

The point which I am seeking to make clear is that 
efforts to thwart the- public will through stretching the 
judicial power to nullify legislative acts and to evade statu- 
tory prohibitions are practically certain in the long run to 
result in extensions of legislative power and curtailment of 
judicial power through constitutional amendments that may 
work infinitely more radical changes in our institutions and 
render individual rights and property rights much less val- 
uable and secure than if there had been greater toleration of 
legislative action in the beginning. 

As lawyers, we may well bear in mind that the legis- 


lative power is and must remain dominant in any system of 
self-government. In a democracy the powers of a repre- 
sentative body of elected legislators must be respected as the 
most authoritative expression of the public will. A con- 
stitution is designed as a restraint upon any arbitrary action, 
particularly as a restraint upon executive autocracy. But, as 
the legislative act of all the people.a constitution is not de- 
signed to shackle permanently the law-making powers of the 
people; and a constitution cannot be safely employed as the 
instrument of such a purpose. 

The checks and restraints imposed by a constitution will 
protect minorities only so long as those protections extend 
their benefits also to majorities. A self-governing people are 
willing to have the courts restrain from time to time the 
excessive zeal of legislatures, particularly when responding 
to the pressures of well-organized minorities. But they will 
not long tolerate the thwarting of the public will by strained 
and refined constructions of simple language, or by the writ- 
ing of economic opinions into the general phrases of con- 
stitutional limitations. The sage warnings of Mr. Justice 
Holmes over a long period of years—the impassioned dissents 
of many other learned justices in the last twenty years— 
should check the enthusiasm of lawyers for winning cases that 
may save a few of the privileges and powers of their clients 
today, but which may prepare the way for the permanent 
destruction of nearly all of them tomorrow. 

Those who appreciate that after we have sown this wind 
our children may be left to reap the whirlwind, should not 
join in advising dissatisfied people to seek their remedy in 
constitutional amendments, but should join in every possible 
effort to make our government under the existing Constitu- 
tion capable of meeting the needs of this period of great 
change. Let us try to hold fast to the institutions we cherish, 
not by blocking and evading their adaptation to the solution 
of new problems, but by aiding in every such adaptation 
which can be made consistent with the maintenance of our 
fundamental principles. 

There is a.wise division of our powers of government be- 
tween the States and the United States and a wise separa- 
tion of legislative, executive and judicial powers. But the 
economic areas over which these powers should be exerted are 
constantly changing. We knew long ago that railroad trans- 
portation and telegraphic communications were matters of 
national concern, but the broad language of the Constitution 
committed the regulation of “commerce among the States” 
to the federal government and so automobile movements and 
radio broadcasting could be controlled without amending our 
fundamental law. Likewise, as the processes of production 
and distribution develop into matters of national concern 
there should be found available to the federal government 
under constitutional provisions ample authority for all neces- 
sary regulation while yet preserving the values of local self- 
government and decentralized authority. 

With wise, cautious, but open-minded, construction of 
statutes and constitutions, by lawyers and judges willing to 
accept the economic facts and political necessities of an in- 
dustrial civilization, we can advance steadily, with our feet 
on the ground, along natural extensions of well travelled 
roads, with much more comfort and assurance than we could 
find in an airplane adventure with entirely new governmental 
powers. Limitations upon legislative and executive powers 
may keep us on the ground where progress over a difficult 
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terrain may be at times so slow that many will yearn for 
wings. But, I think that the people as a whole will prefer 
to travel on the ground if the legal profession at the bar and 
on the bench will constantly bear in mind that brakes are 
designed only to promote safety and not to stop progress. 

In what I have said there is no intent to charge the 
lawyers of the nation with an undue responsibility in retard- 
ing our political and economic advance. As I-have previ- 
ously mentioned the spirit of intolerayce has increased most 
dangerously throughout our society in recent years; and 
lawyers have only played a natural part in supporting the 
resistance of various intolerant groups to the pressures of 
others equally intolerant. Lawyers individually, like other 
persons educated to some understanding of political, social 
and economic problems, are not usually as intolerant as less 
well-informed people. But the effort to transfer so much of 
the discussion and arbitration of vital issues from legislative 
arenas to judicial sanctuaries has imposed a very heavy obliga- 
tion on the profession to maintain that public support of our 
political institutions which its members have thus helped to 
undermine. 

In order to avoid over-emphasis upon this responsibility 
of lawyers for their own conduct, let me refer again briefly 
to the operation of two other destructive forces which can be 
effectively opposed by the bench and bar. One is the growing 
tendency to suppress the publication or discussion of what 
are regarded as radical opinions. The other is the promotion 
of political panaceas. Since I have consistently opposed, for 
more than twenty-five years, not merely Communism but 
much milder forms of State Socialism, there is no affection 
for such doctrines underlying my complaint against repeated 
outbreaks of “red-baiting.” But when I find a large number 
of people who are devotedly engaged in protecting democratic 
institutions and a republican form of government, denounced 
as Communists and Revolutionaries by an intolerant op- 
position, it seems to me that the people of this country, be- 
ginning with the children, ought to be taught just what Com- 
munism is, so that they cannot be led astray by the ravings of 
mammonites who denounce income taxation as an example of 
Communism. 

Of course, income taxes are of ancient origin; but I 
wonder how many people know that the graduated income 
tax with the exemption of low incomes, is a governmental 
policy which, from the beginning of the nineteenth century, 
spread from England through the most enlightened, prosper- 
ous nations of the world, was employed in this country during 
and after the Civil War, was discarded in 1872 and revived 
in 1894, was stopped by one vote in the Supreme Court in 
1895, and was finally re-established by a constitutional 
amendment sponsored by President Taft, which was for- 
tunately adopted in time to provide the extraordinary reve- 
nues necessary to meet the costs of the World War. With- 
out the aid of income taxes, how would we have financed 
those huge expenditures? 

Now, in utter disregard of the records of history, articles 
and editorials in a chain of newspapers day after day have 
been telling millions of people that when the Income Tax 
Amendment was passed “the Bill of "Rights was nullified” ; 
and that “it makes Communism reasonable and logical and 
democratic equality impossible.” Any politician who through 
ignorance or lack of scruples will join in this delirious at- 
tack may be built up into a statesman by lavish donations of 


publicity. At the same time conscientious public officials are 
being harried and browbeaten in order to force them to 
suppress public instruction in the actual differences between 
genuine Communism and genuine Americanism. 

Recently a whole page in newspapers throughout the 
country was used, by a man able to pay the enormous price, 
in order to denounce government expenditures and to pre- 
sent as “the A-B-C of economics” the remarkable assertion 
that “whatever is paid to the Government must be deducted 
from the purchasing power of the community, from the con- 
sumption of goods, from the manufacture of products and 
consequently from the expansion of business and from the 
employment of labor.” Of course, anyone who stops to 
think will observe that government expenditures are made to 
pay for salaries and wages, for the purchase of materials and 
supplies, and for interest on debts. Thus, community pur- 
chasing power, originally in the hands of taxpayers, is simply 
collected and redistributed. It is not reduced. 

There are plenty of sound arguments against excessive 
taxation and wasteful experiences; but when vast quantities 
of money and brains are devoted to appealing only to ig- 
norance or prejudice, mass emotions of a dangerous character 
are developed. These same political propagandists, fulminat- 
ing against income taxes, have been urging the substitution of 
sales taxes and have thus prepared the way for a program 
that now threatens more injury to our political economic 
system than any other program which is supported by a sub- 
stantial percentage of the American people. The ground has 
been well prepared for the advance of the patent-medicine 
economist, the well-meaning fanatic, who, being funda- 
mentally ignorant of the nature and uses of money, now pro- 
poses to restore prosperity by creating a special class of Ten 
Million Pensioners who will be given one-third of the earn- 
ings of the rest of the people to spend every month. 

According to the Townsend Plan every citizen over 60 
will be paid $200 a month on condition that he or she agrees 
not to earn any money and to spend this $200 every month. 
The money for these payments, amounting to about Two 
Billion Dollars a month—or Twenty-four Billion a year, is 
to be provided by a 2 per cent “transactions tax’”—which 
pyramids so that, as a total tax, it will take from the average 
worker between one-third and one-half of his income. That 
this would be the actual effect of the Townsend Plan can be 
easily demonstrated. 

Our prospective national income can be estimated at be- 
tween Fifty and Seventy-five Billion Dollars. (It was about 
Eighty Billion in 1929; Forty Billion in 1932 and less than 
Fifty Billion in 1934.) If we eliminate the work of nearly 
all persons over 60 years of age and require that they should 
be paid Twenty-four Billion Dollars out of the income pro- 
duced by all under that age, we shall be compelled to take 
from one-third to one-half of the entire national income for 
this one purpose. About 85 per cent of this national income is 
earned and used by farmers, industrial workers and other 
men and women working for themselves—so that every 
farmer, every wage earner, every storekeeper, and every other 
man or woman engaged in business will be taxed and pay 
from one-third to one-half of his earnings to support Ten 
Million People on a much higher standard of living than 
most of the taxpayers ever have enjoyed or ever will enjoy. 

The outstanding fallacy of the Townsend Plan is the 
assumption that this tax would produce a new purchasing 
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power, whereas a tax is only a transfer of purchasing power 
from one person to others. ‘The official Townsend pamphlet 
makes plain the fundamental error in its theory. It states: 
““T'wo billions of dollars spent monthly in all sections of the 
country by these old folks would give the entire population 
of the United States an additional $14 per capita in spend- 
ing ability each month.” Of course, if there were reserves of 
several billion dollars of actual wealth which were to be dis- 
tributed, an increase of spending might be produced tem- 
porarily. But the Two Billion Dollars which is to be paid 
pensioners is to be taken by a tax directly from the workers 
who produce it; and such a process cannot add one dollar to 
the total purchasing power. 

The Townsend Plan advocates assert that more purchas- 
ing power will be developed from an increased velocity of 
circulation because each pensioner must spend $200 a month. 
But in 1929 there were 19 million families with incomes of 
less than $2,500. These families could save practically 
nothing; so their income was largely spent as fast as it was 
received. The Brookings Institution after an extended 
study reported that “in 1929 the savings of the great masses 
of the population constituted a negligible proportion of the 
total The prospective pensioners could hardly 
spend much faster than those who now do most of our 
spending. 

On the other hand, the effect of this extortionate taxa- 
tion will greatly reduce the present buying power of the 
average American family. Assume that the national income 
could climb back to 75 Billion Dollars and that there would 
then be 45 million persons over 16 years of age all working 
to support their dependents and Ten Million Pensioners. 
‘Taking the Pension Fund of 24 Billions away from 75 would 
leave’ 51 Billion Dollars available to support about 115 mil- 
lion people, or an average of about $443 annual income per 
person; while Ten Million Pensioners would each be spend- 
ing $2,400 a year. How long would any community tolerate 
this situation, with a few prosperous pensioners supported at 
the expense of scores of impoverished neighbors? 

Picture, for example, a family consisting of a man and 
wife and two aged relatives living in one house with a total 
pension income of $800 a month, while next door a mechanic 
with a wife and one or two children would be earning per- 
haps $150 a month and paying out $50 in pension taxes added 
to the cost of everything he bought. How long do you 
imagine that a horny handed worker would tolerate that 
condition before he joined a Committee to tar and feather the 
nearest Congressman who had voted for the Townsend 
Plan? 

Or let us look into the future of the storekeeper who 
now thinks the Townsend Plan will supply him with a lot of 
customers having $200 a month to spend. In due course of 
time he would discover that transferring one-third of the in- 
come of most of his customers to a favored few had not in- 
creased his business at all. And he would find that, with 
his own added taxes to pay, with all the burden of paying 
and collecting transaction taxes and with the reduced buying 
of his tax-burdened customers, he would be moving steadily 
toward bankruptcy. When eventually all the Townsend 
Pensioners become so unpopular that they moved out of 
town into large cities where they could escape notice, or into 
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Townsend villages where they could live under special police 
protection, then the unhappy merchant would close his doors, 
call in the sheriff and probably join a few million other peo- 
ple who would be already marching on to Washington. 

It seems impossible to discuss seriously this preposterous 
proposal. It seems incredible that thousands of outwardly 
sane people can be petitioning the government to add 24 
Billion Dollars to their taxes. Millions of sensible and 
humane men and women believe in reasonable old age pen- 
sions. ‘They may generously be willing to pay reasonable 
taxes for such a purpose. But a program to take one-third or 
more of the earnings of the entire working population, in 
order to support eight per cent of the people in comparative 
luxury cannot be seriously advocated by any sane person 
who understands it. 

When, however, we realize that get-rich-quick schemes 
of infinite variety—chain letters—Ponzi banking—watered 
stocks and salted mines—gold bricks and crooked gambling 
devices—claim a multitude of victims every year—perhaps 
we should not be surprised at the number of Townsendites. 
And we should realize also that millions of people do not 
know the difference between making money and printing 
money. Furthermore, we hear men in high places advocating 
disastrous inflation and others encouraging speculative booms, 
and we read publicists of vast influence informing their 
readers that income taxes bring communism and denouncing 
all who oppose them as revolutionaries and crackpots. In a 
word, we see mirrored in the daily press an emotional un- 
balance permeating that leadership of business and politics 
upon which the less fortunate, less-informed citizens are ex- 
pected to rely for safe and sane guidance. It is not then so 
surprising that a multitude of well-meaning, but ill-informed 
people are led astray by the beatific illusions of the Town- 
send Plan. 

But, is it not high time for the sober, responsible men 
engaged in the professions and in handling large affairs to 
stop shouting abuse of each other, to stop applauding the 
antics of comedians and word-jugglers in public life, and to 
get down to the serious business of preventing violent re- 
actionaries, hare-brained radicals and deluded Messiahs from 
leading the American people so far astray from their tradi- 
tional ideals and principles that they will be wandering in 
the Wilderness longer than the tribes of Israel? 

There is a great opportunity for real leadership through- 
out the bar—not merely in political activity or speech-making, 
but even more in quiet counsel with friends and clients—not 
merely in public criticism of others, but also in candid self- 
criticism. Of all groups in our society lawyers should be 
able to understand the operation of those forces that are 
undermining our constitution and undermining respect for 
law and obedience to established authority. They should be 
able to see where they can combat and help to check these 
forces. And, to those who are hot with anger over the 


wrongs which they are suffering, or which they fear, and 
who are seeking some quick and essentially lawless way, 
either to advance or to defend their interests, a lawyer may 
well paraphrase the appealing words of Lincoln’s First In- 
augural and say: “You, my friend, have no oath registered in 
heaven to destroy the government, but I have a most solemn 
one to “preserve, protect and defend it.” 
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has become of greater interest to more people than 

at any time in our history. A large part of our 
governmental effort and expenditure is being directed in the 
farmer’s behalf. Business finds itself faced by processing 
taxes, the public by rising food prices, the farmer himself 
by strange codes and restrictions on his crops. And while 
the Supreme Court sits in judgment over it all, one portion 
of our population cheers and another groans. There is no- 
body in the land today who is not touched in some manner 
by the “farm problem,” and apparently nobody who does 
not deem himself eminently fitted to discuss it. 

As one voice in this national debate, speaking in the 
name of some 1200 agricultural engineers, it seems to me 
pertinent to point out that the term “farm problem” is a 
misnomer. We have 6,300,000 farms in America. That 
means we have 6,300,000 specific farm problems. No two of 
these farms and no two of these problems are alike. 

In general, we have two classes of farmers—those who 
are successful and those who are not. The first class hap- 
pens, unfortunately, to be the smaller of the two, operating 
only thirty-five per cent of the farm units. However, this 
thirty-five per cent garners eighty per cent of the total farm 
income, or, in good times, about eight billion dollars an- 
nually. This is the aristocracy of American agriculture. 

But do not let this description be misleading. Study of 


]) the past few years the American farmer 


the successful American farm proves conclusively that great . 


size and large investment are not requisites to fair income— 
indeed, all too frequently they are liabilities. “Ihe success- 
ful farm may be as small as twenty-five acres, and often is. 
Usually, it is a “family farm” to which father, mother, sons 
and daughters contribute the bulk of the labor. ‘Their past, 
their present, and their future are in the soil of that farm. 
And it is the family’s boast that the farm pays. 

Roughly, this thirty-five per cent that receives eighty 
per cent of the farm income numbers about 10,500,000 men, 
women and children. Even during 1935 their income per 
person regardless of age or sex averaged better than $500, 
in addition to which their well-managed farms supplied them 
abundantly with shelter and food. It is hardly necessary 
to add that this class of farmers would resent mightily being 
regarded as pauperized or as constituting a national economic 
menace. I know those people. They are jealous and proud 
of their independence. With them industry and thrift are 
primary virtues. For one, I refuse to regard them as any 
part or parcel of what we mistakenly style the “farm prob- 
lem.”” They have their individual problems, certainly, but 
they have the stamina and brains to overcome them standing 
squarely on their own feet. They have been the backbone 
of American agriculture in the past, they are its hope for 
the future. 


The sore spot in our agricultural system is the fact 
that sixty-five per cent of our farmers receive only twenty 
per cent of the farm income. In terms of 1935’s income, this 
was only about $70 apiece for some 19,500,000 persons. Of 
course, the majority had food and some sort of shelter in 
addition, but, astonishing as it may seem, a substantial num- 
ber, probably one million in all, had to apply for public 
relief. It seems unbelievable at a time when the farm capac- 
ity is so large the government is paying farmers to plow 
under crops, that as many as one million of the farm popula- 
tion are public charges. However, such is the case. The 
country as well as the city has its slums, its shiftless and 
incompetent, its physically unfit, and its chronically un- 
fortunate. 

Taking a closer look at this very large class of farmers 
who generally are unsuccessful, we find that most of them 
are operating their farm plants under almost primitive con- 
ditions. What machinery they have is either heavily mort- 
gaged or old, rusty and inefficient. Their buildings lack 
paint and repair. Their fields are run down, poorly drained, 
badly fenced. Their orchards are insect infested and they 
suffer tremendous losses annually from weeds, pests, and 
poor or diseased seed, to say nothing of lice-infested poultry 
and mongrel livestock. The vast majority must carry water 
from wells or springs, take their baths out of buckets, wash 
their clothing in the open or in unheated sheds, and use only 
oil lamps for light—no less than three million farm dwellers 
in America still depend on candles. 

By no means do I wish to imply that lack of ability or 
effort is always responsible for poor conditions. Some of 
the hardest-working men are the worst off. Insufficient 
capital, ill health or natural and economic forces beyond the 
individual’s control may down the best of men. But what- 
ever the reasons, here is a state of affairs that can’t-be ignored. 
No less than one-half of our farms, to put it conservatively, 
are so unimproved or so down-at-the-heel as to be utterly 
unsuited to the demands of modern agriculture. They simply 
cannot compete with well-managed up-to-date farm units. 
They are foredoomed to fail unless radically changed, regard- 
less of whether crop prices are high or low. High prices 
will merely retard the rate of their failure. 

Additional to the broad classes of successful and unsuc- 
cessful farmers, we have an infinite number of sub-classifica- 
tions based on crops, geographic location, the types of soil, 
the kind of markets served, and what not. We have one- 
crop farmers and diversified-crop farmers, poultry men and 
cattle ranchers, fruit growers and bee-keepers. Two adjoin- 
ing farms, one on high ground and the other on low, have 
distinctly different requirements and possibilities. 

All of this, of course, is perfectly obvious and elemental, 
but it seems to have escaped the public and most of our 
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political farm experts. As long as I can remember there has 
been some sort of a “farm problem” being ballyhooed from 
the soap boxes, and it always has been in the singular, sweep- 
ing all farmers like peas into a common pod. The result is 
that most of our so-called farm legislation has been predicated 
on the fallacy that all farmers are broke and in dire need. 
We have been legislating for the unsuccessful. 

I do not say that all of this legislation has been bad. 
The efficacy or constitutionality of the AAA and other 
alphabetical agencies is beside the point. But I do say that 
in the clamor and confusion which has been raised by doctor, 
lawyer, baker, and candlestick maker in efforts to legislate 
the farmer into an agricultural Utopia, we have lost sight 
of a fundamental fact—that laws even such as a Solomon 


‘might write cannot make a poor farm into a good one or 


an ignorant farmer into a smart one. The American farmer’s 
economic security must be won or lost, not at Washington, 
but on the acres of his own farm. 

No matter what measures may be instituted for crop 
control, they won’t delouse poultry and make good apples 
erow on unkempt trees. The argument is that if the farmer 
has money to spend he will revive his worn acres, get rid of 
his pests, stock blooded cattle and replace his rusted machines 
with new; in other words, that lack of money alone is respon- 
sible for his farm’s low estate. Some of the worst farm 
failures of which I know have been made by men with mil- 
lions to spend. Indeed, farming as a means to show losses 
on income tax returns was most popular in the boom days 
before 1930 when farm prices soared. 

Spending money alone on poor farms won’t make them 
good. The test is of how and by whom the money is spent. 
If the farmer knows his business or has competent advice he 
will spend wisely and to his profit. However, the difficulty 
here is that the farmer who knows his business is rarely to 
be found on a poor farm, also that farmers who don’t know 
their business are rarely willing to be advised. 

It is time that we spoke plainly about the chronically 
unsuccessful who need help with every ill wind that blows. 
As long as we gloss over their faults to win votes we won’t 
yet anywhere, nor will they, and the distress signals will be 
flying from half of the barns of the land with every depres- 
sion. Farms that are intelligently worked don’t wear out 
in‘five years, which has been the length of this depression. 
Machinery that is given ordinary care doesn’t rust any faster 
in bad times than in good, weeds don’t grow any faster, and 
it takes no more effort to clean a chicken coop or cow stable 
whether wheat prices are high or low. Depression may be 
responsible for unpaid taxes and past-due interest on mort- 
gages but it can’t be charged with boulder-strewn fields, 
leaky barn roofs and plows that stand all winter in the 
furrow. 

All of us can remember $2 wheat and 25 cent cotton. 
During the war our harvests were golden, and the years 
following up to 1930 were not entirely poverty-stricken to 
the farmer either. There has been farm money to spend in 
the quite recent past, but you know and I know that the 
nation is littered with farms, which, so far as physical im- 
provement is concerned, have been steadily in depression atid 
retrogression for fifty years. 

Farming is a business, an intricate business. It demands 
study, brains, experience, patience, sweat and blood to make 
it a successful business. If we are going to make it a subject 


of Federal subsidy to be supported out of taxes in season and 
out, it seems only reasonable and fair that we exercise some 
control over those who engage in farming, or at least over 
those who wish to be eligible for agricultural benefits out of 
the public purse. Plumbers, barbers and truck drivers must 
be licensed. So must lawyers, doctors, preachers, and a host 
of others for whom the government assumes no responsibility 
but taxes if they are successful to a modest degree. Then 
why not license the farmer? Let him furnish some evidence 
that he knows the fundamentals of farming and has some 
other qualifications for the job. As it is, a man who doesn’t 
know a harrow from a cultivator, or whose farm plant is so 
obviously unfit that failure is a certainty before he turns a 
furrow or plants a seed, may elect himself an agriculturist 
and be assured that loud voices will be raised in the hustings 
when he doesn’t make a go of it. The farmer, so-called, who 
is foredoomed to become a public charge is the sand in the 
cogs of the whole system. He should be classed apart, sepa- 
rately provided for if necessary, but agriculture as an institu- 
tion should be relieved of his depressing influence. 

Perhaps it is ridiculous even to suggest such a thing in 
the face of the so-called farmer vote. Just so long as a 
large part of our farm population is periodically in need of 
help there will be political profit for those who promise it 
help. But the suggestion is no more ridiculous than our 
past and present system of penalizing those who do for the 
benefit of those who don’t, won’t, or can’t. The tax to keep 
the unsuccessful farmer successful, and to keep the unpro- 
ductive farm in production, regardless of how this tax is 
applied or by what means it is collected or under what name 
it is called, falls eventually upon the successful farmer as 
surely as it does upon the successful business man. The worn 
acre competes with the fertile, the scrawny hog with the fat, 
the diseased tree with the healthy, and the market is flooded 
with inferior crops while thousands of good acres stand idle. 


It seems to me to be neither unjust nor a hardship to 
insist that a man, who expects us to share with him his fail- 
ure, should be at least primarily equipped for the task. 
Surely our economic system would not be seriously jolted, 
and it might be materially helped, if we frankly recognized 
that it takes more than land to make a farm and more than 
a pair of overalls and a hoe to make a farmer. 

Facing the situation as it is, however, and as it no 
doubt will continue to be for some time, what can be done 
about it? Discussion should be a prelude to constructive 
action. 

There is much that can be done, and the research man 
and the agricultural engineer—not the _ politician—should 
form the spearhead of the action. Big things are ahead for 
agriculture despite the presence of rotten and scrub apples in 
the barrel, if we can get rid of the bad apples before the 
good ones are spoiled. 

First of all, some of us should change our viewpoints. 
A few of the needs of agriculture may be alleviated by intel- 
ligent legislative control, but by and large the salvation of 
the farmer is to be worked out in one spot and by one 
person—the farmer himself on his own farm. In this stu- 
pendous task involving 6,300,000 farm units, all that the 
combined agricultural agencies of the nation can do is to 
help the farmer to help himself. 

Also we must stop putting emphasis on price as the 
major factor governing farm net income and instead put 
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our emphasis on quality and cost. A vast industrial market 
awaits a wide range of agricultural products, old and new, 
providing that the cost of these products as raw materials 
is not prohibitive. There has never been an overproduction 
of food, but underconsumption of food because of the con- 
sumers’ inability to buy at existing prices is a condition that 
has existed in good times anid in bad. In 1929, three-fourths 
of the non-farm population in rich America lacked the means 
to provide itself with an adequate diet at minimum cost. 
Ninety per cent couldn’t afford a liberal diet. In other 
words, the bulk of the farmer’s customers couldn’t buy what 
they might because food costs too much, and depression had 
nothing to do with this condition. 

Production and marketing costs alike can be lowered. 
The grower’s margin of profit can be widened. To say 
that agriculture, even as we know it at its finest today, 
has reached the peak of its efficiency is an ostrich-like head- 
in-the-sand viewpoint. A cooperative study made by the 
United States Bureau of Agricultural Engineering of more 
than one hundred better farms in various parts of the country 
revealed that every one of them could be improved in the 
light of existing knowledge, and, to an appreciable extent, 
at a cost within the present means of the owners. In many, 
the intelligent expenditure of a few hundred dollars was 
sufficient to turn losses into profits. 

Agriculture is our oldest industry. That is at once its 
pride and its greatest handicap. Despite modern machinery, 
improved low-cost fertilizers, striking advances in agricul- 
tural explosives, new and more effective means for pest con- 
trol and increased scientific knowledge generally, we have 
let our farming practices become burdened by tradition to 
which we are blind. Fields laid out by our grandfathers, 
who knew only animal-power, stand just as they were origi- 
nally though we are in a gasoline age. Barns and out- 
buildings built by the same hands are still doing service in 
the same old way. Millions of dollars added to farming 
costs annually by such a simple waste as plowing around 
boulders, that might be removed in spare time at a cost of a 
few pounds of dynamite. And these wastes are not excep- 
tional, they are general. There is not one farm in a hundred 
that is not in need of some improvement. Farm losses each 
year, due to wastes and other controllable inroads, equal and 
probably exceed the farm income. 

Here is a tremendous job for the agricultural engineer. 
His is the responsibility of translating into practice the 
discoveries of our scientists, the inventions of our mechanics, 
and all the day-to-day agricultural advances. The number 
of engineers available for this task is a pitiful handful in 
view of the need. We have merely a regiment of men, faced 
with the job of leading the advance in the rebuilding of an 
empire. What we need is an engineer in every county-seat, 
and he should be a general practitioner in farm ills—the 
economic country doctor. County agents are doing a wonder- 
ful job but, however active and well trained, they cannot 
begin to do the work alone. It would be as preposterous to 
ask one lawyer to handle all the civil needs of farmers, or 
one physician to prescribe for all their aches and pains. 


The tendency in the past has been to specialize in certain 
phases of farm operation. ‘The specialist is still vitally 
needed, but the trouble is that a farmer can’t afford to call 
in a whole corporal’s guard of experts to determine what is 
best for him to do. He receives free some general treat- 
ment of his agricultural ills from the Extension Service, and 
this is largely responsible for the past progress made in agri- 
culture, but what he now needs additionally is an engineering 
diagnosis and treatment for his common engineering dif- 
ficulties. Then, in more acute or puzzling problems, the 
specialist could be called in exactly as is now done in medicine 
and law. 

Youth is asking for opportunity. None today promises 
more than this one. However, if the field is big, so are its 
requirements. The general agricultural engineer will have 
to know more about farming than his potential clients. He 
will be judged solely by the results he achieves as they are 
set down in cold figures of profit and loss. And besides 
being a good general engineer he will have to be a super- 
salesman of progress—some farmers will literally have to be 
blasted into taking action for their own good. But if he is 
all of these things, he will be able to make a good living. 
More than that, he will be able to point the way to economic 
security in agriculture for all time. 

We need more good farm cooperatives that will not only 
steer the farmer’s course in marketing, but will also blaze a 
broader trail for the movement to process farm crops on the 
farm. As industry reaches out more and more into the 
agricultural field for raw materials, the farmer should be 
ready to meet it with goods in semi-finished form. Group- 
owned processing plants are already filling a place in the 
farm picture. The movement is only in its infancy. 

The rural press has its part to play. It should do more 
than herald the new. Every farmer worthy of the name 
should be a regular subscriber and earnest student of at 
least two publications—one, the best farm paper in his state, 
and second, a good national agricultural magazine. This is 
a salesmanship job for the press. It is likewise a respon- 
sibility. 

And above all, every farm should have sound business 
management. Work such as is being done by the Cedar 
Valley Farm Business Association in Iowa, and similar or- 
ganizations that are sprouting into life elsewhere, will save 
agriculture millions in the aggregate. The Cedar Valley 
group has a route man who visits each member farm at least 
quarterly. He audits the books—which means that accounts 
are kept according to a system. He discusses investment 
problems, plantings, marketings and advises generally with 
the farmer on matters of business. Members get together at 
intervals in small groups and talk out their problems. Out- 
look letters are received weekly, trends are studied. Every 
farm is mapped and studied as an individual production 
unit, all at a cost of $15 per member per year. 

Solve the individual farm’s problem and we solve the 
farm problems of the nation. It is with the farmer himself, 
on his own broad acres, that we who would improve must 
work. 
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The A.A.A. Decision 


By HENRY A. WALLACE, Secretary of Agriculture. 


Delivered over the National Farm and Home Hour, National Broadcasting Company, January 7, 1936. 


farm organizations from every section of the United 

States assembled with us in Washington to de- 
cide upon a farm program to be submitted to Congress. 
On March 16, a farm bill was introduced into the Congress, 
and on May 12, 1933, the Agriculture Adjustment Act be- 
came law. When, on May 27, 1935 the National Indus- 
trial Recovery Act was ruled unconstitutional by by the 
Supreme Court, farm leaders and the Congress endeavored 
to profit by that decision and took what seemed to them 
the necessary steps to strengthen constitutional defects in 
the Agricultural Adjustment Act. On January 6, 1936, 
however—twenty-four hours ago—the Agricultural Ad- 
justment Act was declared unconstitutional by a majority 
of the Supreme Court of the United States, three members 
of the Court dissenting. 


The gist of the majority opinion is as follows: 


(): March 10, 1933, about fifty representatives of 


The Adjustment Act is unconstitutional, the Supreme 
Court declares, because it violates States’ rights, as protected 
in the Tenth Amendment to the Constitution. Agricultural 
production, the Court says, is “a purely local activity.” 
But the Agricultural Adjustment Act, the Court declares, 
presumes federal power to control agricultural production 
in an effort to give farmers fair exchange value for their 
products. There is no power in the Constitution, the Su- 
preme Court declares, giving the Federal Government the 
right to regulate agricultural production, “therefore, legis- 
lation by Congress for that purpose is forbidden.” 

The power to control agricultural production, if it ex- 
ists at all, must under the Constitution remain with the 
States rather than the Federal Govermnent. The majority 
opinion of the Supreme Court further observes that regula- 
tion of agricultural production under the Adjustment Act 
is not in fact voluntary; but even if it were voluntary, it 
would still be outside the power of the Federal Govern- 
ment. Again finally, “Contracts for the reduction of acre- 
age and the control of production,” declares the Supreme 
Court, “are outside the range of that power . . the 
Congress cannot invade State jurisdiction to compel indi- 
vidual action; no more can it purchase such action.” 


What I have just given you is, I believe the heart of 
the majority and controlling opinion of the Supreme Court. 
The dissenting opinion, subscribed to by three of the nine 
Justices, does not find the Adjustment Act unconstitutional, 
and declares that the Constitution means what it says when 
it says “that the power to tax and spend includes the power 
to relieve a nation-wide economic maladjustment by con- 
ditional gifts of money.” 

Both of these opinions are epochal. I cannot urge too 
strongly that they be read in full and studied carefully in 
every American home. 

As an immediate consequence of the Supreme Court’s 
decision, processing tax collections have been stopped, benefit 


payments have been cut off, and the whole machinery of the 
Agricultural Adjustment Administration has necessarily 
come to a pause. Sign-up campaigns for the 1936 adjust- 
ment programs have, of course, been halted. For the bene- 
fit of those who are still owed money by the Government on 
contracts entered into before the Supreme Court decision, 
the majority leaders of Congress have given assurance that 
they will do everything in their power to speed the enact- 
ment of special appropriations to enable the Government 
to make good on these contracts. Meanwhile we are study- 
ing every possible avenue of approach to a sound, satisfactory 
farm program. 

We hope that the immediate effect of the Supreme 
Court decision on farm prices will not be serious. Exactly 
what the effects will be six or nine months hence, it is 
impossible to say. Concerning the long-time effects it is 
easier to reach an opinion. At any rate I though so in 
July of 1934. An opinion expressed at that time is sufh- 
ciently removed from the excitement of the moment to be 
calm and, I believe, unprejudiced. I should like to have 
you consider three paragraphs I wrote in July, 1934, and 
published in a book in the fall of that year. These 
paragraphs are as follows: 

“I would not mind seeing the processing tax and acre- 
age contro! abolished in 1936 if we have something better 
to take its place. But unless we have built up greatly in- 
creased foreign purchasing power by reducing tariffs, or 
unless we start loaning money outside the United States to 
enable foreign nations to buy our surplus, I am afraid that 
dropping the processing tax and acreage control in 1936 
would result, with the ordinary run of weather, in a repeti- 
tion within a few years of the 1932 situation. 

“In saying this I realize quite well that during the 
first year or two after the removal of the processing taxes, 
the result might seem quite happy, indeed. In the case of a 
product like hogs, I would anticipate that a sudden removal 
of the processing tax might result in some increase in cash 
prices. If this comes at the same time that there is a re- 
duced production resulting from the previous production 
control, the outcome would be to cause unthinking farmers 
to say, “Isn’t it fine without the processing tax? Look how 
much better off we are without it. 

“Tt is exceedingly important now to weigh all the pos- 
sible substitutes for a processing tax. If no substitute is pro- 
vided, and foreign purchasing power has not increased by 
reduced tariffs, I am very much afraid that farm product- 
prices within three years will be down again to a point where 
they will buy only half as much city products as they should 
buy in order to give this country a balanced prosperity. No 
one wants a repetition of 1932.” 

This concludes my analysis of the present situation as 
made in 1934. It would be premature to say more than this 
until the wise leaders of Congress and agriculture have had 
an opportunity to counsel together. 
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